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THE NON MARRIED COUPLE AND SOCIETY : 
SOCIO-JURIDIC.AL ASPECTS OF COHABITION 

Intro duction 

by 

Mrs N ABADAN-UNAT 
Profes sor at Ankara Univers ity 

(Turkey) 

In re cent years the laws governing the f amily as we ll as the underlying 
value s related to marriage and divorce have undergone radical changes . In 
particular the needs and desire s of individuals have received increased 
attention . While this focus may tend to undermine the family as a unit, 
this same form has led to the equality of the marital partners . Equally 
relevant, governments have increas ingly shouldered economic and social 
support which formerly was p erformed by the family . Final ly there has 
been a substantial increase in the number of couples living together 
without getting married . The laws in a number of countries have tended to 
respond to this phenomenon QY treat ing married and unmarried coup les 
similarly . Thus the concept of "cohabitation" became both on the nat ional, 
as we l l  as int ernat ional level, re levant . The concern to harmonise  within 
a larger framew�rk legis lat ion which has so far been carried out on a 
piecemeal has is can be easily unders tood . 

In order to as s e s s  the relevance of cohabitat ion within the European 
comrnunity a few concrete examples might be revealing . Among the numerous 
que s t ions contained in a survey undertaken by the EEC in 1 9 7 5  ( 1 ) , one 
response meri t s  spec ial attent ion . Asked about the degree of happines s  
they believe t o  have rea ched, tho s e  respondents whose mari tal s tatus was 
de fined as "unmarried couple s "  indicated with 2 3% to be "really happy", 
thus ranking first . Another 4 1% belonging to the same category declared 
to be "quite happy" . 

Another survey realised qui te recent ly by the French newspaper 
"Le Monde " re inforces these f indings . Asking to quali fy the fact that a 
great number of young people are living together without being married, 
tho se who cons ider this s ituat ion as not sho cking at  all were 55% (Le Monde, 
Liberte 81 ) as compared with the survey of IFOP of November 19 75, where the 
response of parent s was only 25%. Thus indeed one may state at f irs t s ight , that 
the mos t  vis ible aspe c t  of this trend is its s trong linkage with the cohort 
group under 25 . Next to this emerging new j uvenile behaviour, a second 
category of unmarried couple s  has also to be identified: those who so far 
have not completely severed the ir previous marital attachment s and yet 
have entered a new rela tionship or, due to social security reasons such as 
old-age pens ion, pre fer to retain the legal s tatus of widow/widower . 

Before attempt ing to analyse these new s tyles o f  life, some questions 
o f  a general order have to be raised . Is it pos s ib le to cons ider cohabitat ion 
as a universal phenomenon or is this way of life closely related to changing 
economic s truc ture s ?  Furthermore , is cohab itat ion a protest  movement, a 
criteria indicat ing membership of a certain soc ial group or counter culture 
or is it  rather a mutat ion of pre s�nt day marr iage and divorce patterns in 
highly indus tria l ised soc ieties ? Finally, is the legal recognit ion of 
cohabitat ion a move to shape marriage and non-marriage according to one 
comrnon model or should it be rather considered as an attemp t to solve 
practical prob lems on a piecemeal bas is ? 
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Thus it seems imperative to evaluate brie fly the major social factors 
which have produced a total ly different outlook on the functioning of bas ic 
so cietal institutions such as the family. These are growing importance o f  
human rights, changes in the status o f  women, women ' s economic involvement, 
encouragement of family planning, free access to contraceptives, changes  
in sex  roles. These and some other related factors seem all to have 
contributed to the "individualisation" within the life style of  the coup le. 

Furthermore, the readiness  to confer legal pro te ction to unmarried 
couples, implies also a long tradition of secularism and non-intervention 
in the realm of re ligious beliefs. 

It is due to these re flections that be fore analys ing the progress 
and achievements or neglect of  legal provisions concerning cohabitation, 
we would briefly like to enumerate those  soc ial conditions and factors 
which we consider as a "s ine qua non" for the emergence o f  cohabitation. 
The absence of these characteristics in a given soc iety would mean that 
without such structural changes, legal provis ions in favour of  cohabitation 
would eventually only meet the needs of a small minority. 

1. Structural changes and change in the family 

1. 1 Industrialisat ion 

Whatever definition of industrialisation one chooses, there are 
three main pro cesses that ari se with industrialisation and eventually 
gives way to the nuclear family. Industrial isation reduces the authority 
of  tho se who have traditional status, such as parent or husband. Se cond, 
it offers the less powerful, such as the young and women,alternative sources 
of  rewards that they used to be able to get only in familie� for examp le 
sexual pleasures, soc ial security, personal services. Third, industr ialisation 
is partial ly undermining the author ity of older institut ional supp orts for 
the family, such as relig ious institut ions, s chools and the State. 

According to one o f the leading scholars in this field, Will iam J Goode, 
the crucial points of pres sure from industrialisation on the traditional 
family structure are the following: 

1. increase of physical mobil ity and decreas ing frequency and 
intimacy of contact among members o f  a kin network; 

2. creation o f  class-differentiated mobil ity, resulting in 
discrepancy o f  life style and taste; 

3.  expansion of  governmental services. Elimination of large 
corporate kin groupings providing political protect ion; 

4. creation o f  a value system recognis ing achievement more 
than birth; 

5. loss o f  contro l over family members, result ing in growth of 
personal choice as the foundation for partner choice and 
marr iage ( 2 ) .  

. /. 
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1. 2 Women's economic participation and changing status 

Industrialisation breaks down the dichotomy between home and work, it 
offers greater options for both women and men. Thus there is a noticeable 
increase in the number of women holding jobs independent of their husbands, 
fathers or male kin. In all societies women have worked, in many societies 
they have also held jobs where wages are paid. But until very recently 
in world history, very few women obtained those jobs, or were promoted 
in them, without the permission or the active help of their male kinsmen. 
It also has to be emphasised that women's attainment of equal status 
depends not only on their economic participation, but also on the degree 
of control they possess over the activities in which they take part. The 
increase of women's control over their earnings is mainly related to the 
political system, as well as to the degree to which public authorities and 
public opinion have been mobilised in favour of an enlargement of women's 
rights. 

1 . 3  Increase of policies affecting fertility 
(Free access to contraception, liberalisation of abortion, 
governmental support of family planning) 

One of the most important f actors which resulted in a substantial 
change towards sexual behaviour in general and marriage in particular is 
the new freedom women have gained through the marketing of the pill, free 
access to other types of contraceptives, the liberalisation of abortion 
and governmental support for family planning programmes. Since couples 
are able to determine the size and timing of their procreation, anatomy 
stopped being fate for women and has become a major element of independence 
in their sexual behaviour. The large-scale commercialisation of the pill 
has led to a new type of permissive education in regard to girls, especially 
in countries where the dating and the free mixing of sexes has been part 
of a legitimate code of behaviour. One may say that parallel to economic 
independence women in highly developed western countries have largely been 
able to gain their reproductive freedom. This evolution has substantially 
contributed to reducing the importance of marriage, at least (3 ) . 

1.4 New concepts of equality between sexes reflected in national 
and international legislation and conventions 

The current transformation of the old patriarchal family structure 
into the modern type of partnership marriage has played a decisive role 
over the years. This evolution can be traced down in a number of highly 
developed European countries. Full equality in law between husband and 
wife was first introduced in the Nordic countries (Sweden: 1920, 
Iceland: 19 23, Denmark: 19 25, Finland: 1 9 2 9 ) . In Central Europe, paralle+ 
to the economic development after 1950, countries such as Italy, Britain 
and Switzerland started to realise legal reforms. Thus the new Swiss 
Federal Bill of 1979 has abolished the dif ferential notion of the two 
spouses in favour of a co-operative relationship. In Belgium and France 
legal reforms have already been carried out (Belgium: 1958, France: 1965, 
with the husband's dominating status as "chef de la famille" abolished 
in 19 70 and adultery eliminated from the Penal Code in 19 75) . Similarly, 
Austria in 1976 and the Federal Republic of Germany in 19 7 7, have relinquished 
the centuries old idea of a "natural division of labour" between husband 
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and wife and of the concomitant notion in Roman law, endorsed by the 
General Civil Code, of the husband's privileged position in regard to 
decision-making and directive powers in all family matters. At the same 
time the husband's obligation to provide maintenance for the wife was 
discarded. Also, it formally abolished the unilateral obligations of the 
wife to assume her husband's name, to follow him to his place of residence, 
to do the housekeeping, to assist the husband in his gainful activities 
and, finally, to obey and make others obey his decisions. As a contrast 
in less economically developed countries, such as Turkey, Ireland, Spain, 
to some extent Portugal, the wife is expressis verbis required to "obey" 
and there is no full equality between husband and wife. Finally, Greece 
is still in the process of adopting a Civil Code. 

New concepts of equality between sexes as supported by international 
organisations such as the UN, Council of Europe, the CCE and OECD have 
been trying in recent years increasingly to secure women an equal basis 
with men both inside and outside marriage ( 4 ) .  In order to realise this 
aim strong insistence was displayed in favour of the application of the 
non-discrimination clause. As far as women are concerned, this clause 
has been particularly important in the field of family life. In the 
Marckx case, for instance, the European Court of Humarı Rights held that 
certain provisions of the Belgian Civil Code infringed the convention. 
The provisions in question related to the manner of establishing the 
maternal affiliation of a child born out of wedlock and to the effects 
of establishing such affiliation as regards the extent of the child's 
family relationships and the patrimonial rights of the child and the 
mother. Similarly, the Council of Europe adopted in 1972 a resolution 
(Resolution 72 / 1 )  providing that the domicile and residence of a married 
woman should be determined by factual criteria and should not depend upon 
that of her husband. In 19 7 7  (Resolution 77/ 1 2 )  the Council of Europe 
reconnnended that there should be legal equality for the acquisition of the 
nationality of the other spouse. 

The chief subject of concern in the last decade, however, has been the 
position of women at work. In 1977 three major recommendations were laid 
down as guidelines for action by European governments and concentrated on 
three main subjects: 

- preparation for working life; 

- position of women in the working world; 

- reconciliation of f amily responsibilities with occupational 
activities. 

Furthermore, in the introduction of the "Convention on the Elimination 
of All Forms of Discrimination Against Women", adopted by the UN on 
18 December 1979, it is stated that this convention reflects "the depth of 
the exclusion and restriction practised against women solely on the basis 
of their sex, by calling for equal rights for women, regardless of their 
marital status in all fields - political, economic, social, cultural and 
civil" (5). 
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Finally the position adopted in regard to unmarried mothers and the 
special protection of their children which has been extended through the 
recommendations of the Council of Europe, indicates once more that during the 
last decade the law making eff orts of international bodies have been moving 
more and more in the direction of assuring the individual full autonomy in 
regard to his private life and to decrease the role of the State in terms 
of imposing certain norms and values on all citizens. 

In summing up it may be said that due to the concerted efforts, the 
concept of marriage and family life being "a social obligation" has gradually 
given way to an eudemonistic concept, which is solely based on the subjective 
notion of "happiness" (6). 

1. 5 The impact of women's movements 

Parallel to the numerous progressive resolutions and conventions which 
have been adopted over the last twenty years within manifold international 
organisations the impact of women's movements, especially of radical feminism, 
seem to be of paramount importance for a different outlook on marriage. 
Withöut the mobilisation of public opinion in many western countries, the 
right to divorce without referring to the fault of one side and the right to 
be able to have legal access to abortion would not have been granted. 

Contemporary feminism sees the patriarchal family (meaning male 
dominance and female dependence, based on men's ownership of property, ability 
to earn money and their legal rights over women) and the sex roles that are 
shaped within it as the major issue for women. Most early feminists did not, 
they considered the fight f or equal rights especially in politics and the 
law their major task. In the twentieth century the legal and economic bases 
have come into question by virtue of women's entry into the labour force. 
Similar to early feminism which developed first in a fast industrialising 
country, Great Britain, the new feminism emerged in an industrialised society 
with a very large number of college educated women, the United States. One 
of their speakers, Kate Millett, describes both family and society as 

patriarchal and distinguishes between "traditional patriarchy" in which women 
have no legal standing or economic existence and "modern patriarchy" in which 
women are formally accorded equal or nearly equal rights with men, but in 
which women do unpaid labour in the home rather than working for wages 
outside it. 

Shulamite Firestone sees male domination in the family as the historical 
origin of class system and argues that a biological family in which women 
are dependent upon men, creates a psychology that makes possible hierarchical 
relations throughout society. 

All these provocative ideas have been most influential in highly 
industrialised societies with a large exposure to maas media, possibility 
to mobilise women through trade unions and associations. The close link 
between women's educational achievement, rate of employment, political 
involvement and strong demand for more equality and autonomy, definitely 
confines the continuous repercussions of women's movements to relatively rich 
countries - capitalist or socialist - with no unemployment. Where the great 
majority of the population ignores hunger, illiteracy, lack of hygiene and 
medical care, these are the sites which are in quest of a new style of life 
and which are experimenting with new forms of marriage too. 
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II. Emerging alternative life styles 

The above briefly outlined factors largely contributed to a significant 
change in regard to marriage. For centuries and even today in meridonial 
Europe, the individual was expected to live for the family, whereas nowadays 
at least in western Europe and North America the individual assumes that in the 
first place he has a right to be happy, whether in or outside the family. 
This new concept of marriage and family which the well known French sociologist 
Andre Michel defines as "eudemonistic conception" is a recent one. When 
Saint Just wrote "Happiness is a new idea in Europe", only the well-to-do 
bourgeois, product of the French revolution, were able to benefit from a 
secular life philosophy, discarding freedom-limiting religious beliefs. In 
the twentieth century however this elitist style of life together with the 
democratisation of the large masses became a goal f or almost all social 
states. This evolution confronts us with the following characteristics: 

a. Except for large land-owning farmers or upper bourgeiosie families, 
the free choice of partners has replaced the pre-arranged marriage. 

b. In all western Europe there is a strong decline in marrying. This 
decline seems to be linked with the educational level of women. As 
Nadia Youssef and Shirley Hartley have proved (7) in an eighty­
country survey, there is definitely a positive correlation between 
illiteracy and the rate of marriage. 

c. With the decrease of marriage, there is alsa a noticeable increase 
in divorces. Furthermore, it is predominantly women who are asking 
for divorce. Out of 100 divorces, the percentage of women who 
are seeking the dissolution of marriage are as follows: 71% 
Federal Republic of Germany, 66% Switzerland, 61% Finland and Great 
Britain, 59% France, 55% Netherlands, 50% Belgium. 

d. Another alternative is the relationship of the couple without 
cohabitation (boyfriend relationship). In France within the 20-24 
year-old women, 10% were living in free union, while another 11 . 5% 
were having a steady relationship without cohabitation. This second 
group might be considered as constituting a "trial marriage". 

e. Parallel to the changing attitude toward marriage and divorce, new 
alternative fonns of family life are emerging. In the first place 
"free unions" have to be cited. In France in 1976, 44% of those 
who contracted marriage were previously living in a form of 
"free union" (concubinage). 

f. A third alternative to the traditional marriage is the "one parent" 
or "incomplete" family. Within this group the percentage of 
separated or widowed women are diminishing, while the number of 
divorced or bachelor mothers are increasing. 

In contrast to these new alternative life styles, which are the outcome 
of manifold structural changes, one has alsa to mention the "traditional 
de facto marriage", such as in the case of Turkey. Aiming to change in a 
radical way the status of Turkish women, the Swiss Civil Code was adopted 
in its totality as far back as 19 26. During this legal reception only the 
age limit for marriage was changed and lowered from 20 to 17 for men, 18 to 
15 for women. However social reality reveals a different aspect. This 
implies the sufficiency of the partners with an informal, non-registered, 
conımunity-like acknowledged religious ceremony, which leads to no legal 
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consequences. While in recent years the tendency moves toward the model of 
"double ceremony marriage" which means a religious ceremony followed by a 
civil, formally registered marriage - this pattern is observed all over 
Turkey both in metropolitan cities and rural settlements above 3, 000 up to 
75% - still in a number of less developed regions of Turkey as well as among 
the Turkish migrant workers community abroad, de facto marriage, called 
"imam marriage" can be frequently encountered. However the Turkish legislator 
and courts in order to encourage the adoption and spreading of the Turkish 
Civil Code, categorically refuse to take de iure netice of this factual 
situation. A law project to modify divorce procedures has so far not been 
enacted. Adultery and bigamy are offences covered by the Turkish Criminal 
Code. In case of complaint the offenders may be sentenced to imprisonment. 

The fact that over the years a considerably large number of de facto 
marriages have not been registered induced the Ministry of Justice to take 
action in order to legitimise all children born out of wedlock. Thus the 
Turkish parliament passed a series of laws (No. 23 30 (1933); 4727 (1945) ; 
5524 ( 1 9 50 ) ; 6650 ( 1956) ) . The total figure of registration under these 
laws is 7, 724, 419 children. Each time the Registrar of Civil Affairs has 
been authorised to issue each new born child a regular birth certificate 
without requesting the normally obligatory marriage licence. Social policy 
benefits such as free medical treatment, maternity allowance, purchase on 
discount in government agencies are only available in case of formal marriage. 
Since the alternative of recognising a traditional de facto marriage would 
indirectly imply a departure from secularism and a return to the Sharia and 
theocratic state, the likeliness to recognise such unions seems near to nil. 
The official attitude in line with constitutional protection of the f amily 
(Article 35 ) is to encourage couples to perform the act of marriage according 
to the requirements of the law, thus acquiring a legal status. 

III. Cohabitation: terminology and definition 

3. 1 Terminology 

Before attempting to define legally this new concept, a brief enumeration 
of terms in usage seems important. Indeed the variety of legal terms used 
as "terminus technicus" in various legislations and jurisdictions is 
astonishingly broad and confusing. With the exception of ·sweden, where during 
the drafting of the new family law the Minister of Justice explicitly requested 
that any new legislation ought to be neutral, the terms used in a number of 
western European and socialist countries varies considerably according to 
the approach courts and law-makers are adopting ( 8) . In order to give an 
idea about the bewildering richness of this terminology, here are some of the 
most common terms used in European countries: 

France: union libre, concubinage, personne a charge, ceux qui vivent 
maritalement, marriage de fait, menage de fait. (Neither the term 
"free union" nor "concubinage" can be encountered in legislative texts, 
except for Article 340 of the Civil Code. The law makers prefer the 
neutral term "depending person", the social legislation extends protection 
to those "who live maritally". ) 

Federal Republic of Germany: nicht eheliche Lebensgemeinschaft, Konkubinat, 
Eheaehnliches Zusanunenleben-wilde Ehe, Rentenkonkubinat, Onkelehe, 
Bratkartoffelverhaeltniss. (Non-marital life companionship, marriage like 
common living, wild marriage, living in sin together, pension concubinage, 
uncle marriage, roasted potato relationship. )  
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The word "concubinage" is stil! in the Federal Republic of Germany the 
terminus technicus. Judges and lawyers, depending on their moral views, 
either use it or replace it by such terms as "a relationship similar to 
marriage". Even the term "roasted potato relationship" was not found 
"defamatory" by the Higher Land Court in Schleswig Holstein ( 9 ) .  

Holland: concubinage, cohabiting out of marriage, conducting a lasting 
coımnon household. 

Switzerland: de facto marriage. 

USA: common law marriage, living together, ambiguous marriage. 

Other Anglosaxon countries: informal marriage, unmarried cohabitation, 
domestic partnership, de facto relationship, de facto marriage, putative 
marriage. 

Hungary: life community, cohabitation, long term cohabitation, non-marital 
union, concubinatus. 

Yugoslavia: long term cohabitation, non-marital union. 

3. 2 Definition 

In spite of the broad range of legal terms, there seems to be more or 
less a consensus on the definition of this kind of social conduct which a 
social scientist would call marriage behaviour, but which the applicable law 
does not recognise as such. Broadly speaking, this includes those 
heterosexual unions, which are entered into with some idea of duration and 
in which the couple hold themselves out to the relevant community as in some 
way belonging together ( 10 ) .  In Sweden and Great Britain some laws are 
looking for the presence of a child. 

The laws in Canada provide quite explicit definitions. Thus the 
Family Maintenance Act 1978 of Manitoba equates unmarried couples and married 
ones, "where a man and a woman who are not married to each other have 
cohabited for a period of one year O! more and there is a child of the union .. . 
while they are stil! cohabiting or within one year after they cease cohabiting". 

Similarly the new Family Reform Act of Ontario accepts cohabitation in 
two cases: "a man and a woman not being married to each other who have 
cohabited (a) continuously for a period of not less than five years or (b) who 
have been in a relationship of some permanence where there is a child bom 
of whom they are the natura! parents and have cohabited within the proceeding 
year". 

In the same !ine the Family Relationship Act of Australia regards a 
person as a "putative spouse" of another if he is, on that date, cohabiting 
with that person as the de facto husband or wife of that person and (a) he 
has cohabited with that person continuously for the period of five years 
irınnediately preceding that date or has during the period of six years 
irınnediately preceding that date so cohabited with that other person for 
periods aggregating not less than five years or (b) he has had sexual 
relations with that other person resulting in the birth of a child. 

. /. 
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In socialist countries the law-ıııakers , by not requiring the presence of 
a child in a non-marital relat ionship , pay special at tent ion not to equalise 
this type of a re lat ionship wi th a marital union . The basic reason seems to 
be a pro-natalist consideration. All incen t ives far credit extens ion and 
a lloc ation of hous ing are s olely allocated to married coup les. According to  
the new Hungarian Civil Code cohabit ing persons are defined as "a woman 
and a man living together in e conomic and affective community without 
concluding marriage". In Yugos lavia s imilarly cohabitat ion is defined as the 
union of a man and woman es tab l ished so le ly by the consensus of both parties 
( 11 ) . The durat ion o f  this relat ionship is not determined. The law on 
marriage and family relat i ons of the SR of Croatia st ipulates " a  long period 
o f  t ime" (Article 25-4). 

Thus the op t ions for the determinat ion of cohabitat ion are manifold. 
The main e lements are : publ ic reputat ion , cohabitation (and/or support) for 
a per iod of t ime , or the birth of a child . 

In Great Britain these crite ria have been widened .  Indeed the 
Supplementary Bene f its Commis sion uses  s ix criteria in deciding whether 
cohabitat i on exi s t s  or no t. These criteria are as fo llows: 

1. publ ic acknowledgement; 

2. stability o f  the relat ionship ; 

3. the shar ing of accommodation ;  

4. whether there are children of the relationship ; 

5. financial support; and 

6. the exis tence of a sexual relat ionship (12). 

IV. Patt erns o f  legal respons e 

In the maj or wes tern coınıtries , where marriage-like unions have become 
increas ingly vis ible , there is a noticeable t rend on one side to dejuridify 
formal marriage , on the other side to  juridify informal marriage. This 
convergence of legal and de facto marriage is more marked in public than in 
privat e  law . However one important point has to be stressed: whereas in 
Cali fornia and Washington (USA) and in t he S candinavian countries informal 
marriage has emerged as a widespread , substan t ial soc ial institut ion , in 
France this  ins t itution rece ived part ic ular legal at tent ion ınıt il 10 July 1975 
becaus e of the diff icult ies in obtaining a divorce . In France legal a:nd 
de facto  marriage are converging . The ınıion has come to resemble the legal 
marriage o f  the Civil Code by drawing to itself some of the legal effects of 
marriage ( through the fi liat ion ref orms) and imitat ing others (through the 
socie te de fai t ) . As Scapel s tates i t , in France the matrimonial model has 
been imposed on those who have dec lined t o  marry (13). The English approac h  
seems to be s ingularly free of ideologis ing , either i n  favour of traditional 
marriage or in favour of removing discriminat ion against informal marriage. 
The law there has s imply responded to a series of prac tical p roblems in a 
pragmat ic way . In the common law countries however the following important 
dis t inction has to be made :  to- the extent that polit ical parties support 
minis try p rogrammes that have an impact on the family under the parliamentary 
model of the Commonwealth countries , it is p os s ible that theoretical 
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cons iderat ions and doct r inal cons is tency may supp ort broader reform e f  forts 
than the American model in which legis lat ion is of ten introduced at the 
behes t  of private sponsors (14). Whereas in each of  the Commonwealth 
countries (Great Britain, Aust ralia, Canada, New Zealand) there is a s ingle 
court at the apex of the national court sys tem empowered ta set  binding 
precedent s  on common law quest ions, in the Uni ted States the Supreme Court 
has na such power (14). 

V. Major legal issues  as related ta cohabitat ion 

As p resented from the s oc io logical ang le, it  is obvious that in mo st  
highly industrialised and developed countries de f acto marriage has bec ome 
more vis ible and accep t able . Courts  and legislatures are increasingly acting 
and be ing called up on ta act, ta reso lve the prac t ica l  e conomi c and child 
related problems that arise in these unions . As M A Glendon rightly points 
aut (15), in wes tern countries the recent legal deve lopment of  informal 
marriage is being acc ompanied by a diminut ion of the legal e f f e cts of f ormal 
marriage . The a t tributi on of legal e f fects ta informal marriage and the 
diminut ion of the legal eff  ects of f ormal marriage seem ta interact up on 
and rein force each othe r .  

Unt i l  the recent past, the law dea lt with de facto marriage, when faced 
wi th s ome urgent que s t ion due ta the death ar departure of one of the spous es. 
Now ,  legal developments have gradual ly begun ta a f fect the legal pos ition 
of the unmarr ied partners dur ing the course of their uni on . This has taken 
p lace more in publ ic law than in private law, but there too significant 
innovat ive measures have been codified. 

Within the framework o f  this rep ort, we shal l f irs t try ta point aut the 
most  imp or t ant changes in private law and later t ouch up on the major 
modif icat ions in public law .  The issue of chi ldren born aut of wedlock , 
given the f act  that this s ubject  has be come the f ocus of a spe cial convent ion, 
wil l not be treated spe c i fica lly . 

5.1 Ante-nuptial agreement s - c ontr act c ohabitat ion 

One o f  the ho tly debated issues in regard to  non-marital relat ionships 
is cent red around the que s t i on whe�her extra-marital c ohabit ation c an be 
provided far by legal contract . It was as sumed that agreements on s tar t ing, 
continuing or rewarding extra-mar ital rela t ionships were nul l and vo id in the 
eyes of the law as being contrary ta ac cepted moral s t andards . Many c ountries 
have now discarded this view . In general i t  is cons idered that par t ies  are 
ta a lar ge ext ent free ta regu late the ir c oh abi t ation by contract . The major 
cause is related ta the recognit ion that the wife is no longer seen as a 
subordinate in a mas ter -servant re lationship, but as a p ers on who enters a 
voluntary as so ciat ion with the imp licat ion o f  equal righ ts, dut ies and 
contributions . 

As s t ated by W O Weyrauch, pre-marital contract s  herald changed 
att itudes t owards marriage and il lus trate an increas ing tendency ta allow the 
parties ta determine the nature and terms of the relat ionship prior ta 
marriage rather than have thos e terms imposed by the St at e  (16). Today 
marriage is not always viewed as a s tatus neces sari ly ent ered into f ar life . 
Since the part ies to  a poss ible f uture marri age dea l  with each o ther on an 
as sumed leve l o f  equality and equal barga ining power , the ir agreement, i f  it  
le ads ta marr iage at a ll, tends ta reflect  their financ ial and pers onal 
expectat ions, far ins tance choice of career and domicile , how many children 
ta have if any , sexual and recreat ional preferenc es ( 1 7 ) . 
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In the Uni ted States next to common law marriages which require 
cohabitation and repute of being married , the c ourts a ls a  recognise under 
certa in circums tances "contract cohabitation" . Thus the emerging Aıner ican 
law of marr ia ge s eems to be valued neutral toward different f orms of 
cohabitation. The traditional rules that have governed marriage are relaxed 
and merge with s t andards of a contractual or equitab le nature for both marital 
and non-marital cohabitation. 

In Canada , the Family Law Reform Act of 19 7 8 ,  section 5 2  permi t s  
unrnarr ied , heterosexual coup les , who are living to gether t o  en ter into b inding 
and �nf orceable contracts  in much the same way as married persons are 
perrnitted to  do s o .  They may agree up on their respe ctive rights and 
obligations during cohabitat ion or upon ceas ing to cohabit or up on death and 
may dea l  with the same is sue s  as in a marriage c ontrac t  ( 18 ) .  

In a number of Eur opean c ountries t o o  marr iage contrac t s  have become 
increas ing ly popular . In the Netherlands and Sweden cohabitat ion contrac ts  
are no lenger il lega l. However no c laims can be made by them which are 
contrary to the provis�ons cont ained in l aws relat ing to marriage. For 
instance no contrac t  c an ensure that any children ensuing from the 
rel ationship bear the father's name. 

In the �ederal Republic o f  Germany ready-made contracts which define 
inte r al ia the cohabitees' respect ive respons ib ilities can be purchased. 
The value of such contracts - yet to be tes ted in the court - is doubtful , 
because Ge rman lawyers see in them a p os s ib le infringement of Article 6 of 
the Constitut ion , which guarantees the spe c ial protect ion of marriage and 
the family . Cont rac t s  of this kind might be regarded as "contra bonos mores" 
( s ittenwidrig) , if the consideration for one par tner ' s  financial security is 
seen to res ide primarily in sexual services . Furthermore such contracts 
could alsa be held to be contrary to pub lic morality if they are construed 
by the courts as "Knebe lungsvertraege" ie contract s restrict ing the economic 
independence and e conomic mobility of one of th e par tners (19). 

In Be lgium too the law l imits  the freedom of contract of people living 
in c ohab itat ion . Any agreement transferring specific matrimonial effects to 
concubinage is void as be ing contrary to pub l ic policy. But now the number 
of agreements declared void is decreas ing . 

I t  c an be ar gued in general that the legal device of contract is 
particularly useful for women from the middle classes  and of high educational 
attainment , who are s e lf-as sert ive and competitive in their relations with 
men. It is less adequate for par t ie s  of the lower classes and thos e who , 
because of the cont inued differential treatment of the sexes , l ack equal 
bargaining p ower ( 2 0 ) . 

5. 2 Common home 

The ques t ion whe ther a cohab itee has the right t o  t ake over the rights of 
the lease of the common home held by the other p ar tner has been solved 
expre s s ly in some countries . In Sweden this is re gulated by the Act on the 
Common Dwe llings of Unmarried Coup les (1973), where the party of an unmarried 
co up le ,  who has the greater need of the home , has the r ight to take it over 
after terminat ion of cohabitation (21). 
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In Great Britain , according to the Rent Act a pers on living with a 
tenant at the time of his death , even if not married to him , has the right 
to carry on the tenancy provided the relati onship was a stable one. The 
Domes t ic Vio lence and Matrimonial Proceedings Ac t 1976 in Great Britain 
refer s expres s ly to a man and a woman who are living together in the 
same househo ld and enable s  either party to app ly to the court f or an 
inj unct ion to exc lude the other p arty from the matrimonial home or a p art 
of it , if the other p arty is mo lesting the app lic ant or a child living with 
the first  party. 

In France where the free union while not prohibited is s t ill considere d 
as a de facto s ituation , outs ide the realm o f  the law , legal protection in 
re gard to the connnon home carries an exceptional character; only in the c as e  
of a tenant who l ived in a bui lding c onstructed prior t o  1 September 1948 
and with whom a person l ived for over a year totally on his char ge , may the 
surviving partner reques t  the continua tion <tf the lease (2 2 ) . 

In Hungary in cas e of death a person who has lived with the deceased far 
at least s ix months has also  a right to c ontinue the lease of the 
ap artment ( 2 3) . 

5 . 3 Property 

Many difficult ies and unj us t s ituations concerning property arise a fter 
the disso lution of cohabit ation , because the general rules of contract law 
are not adap ted to meet the needs of s uch s i tuat ions. 

In France in the case of the breaking up of the free union , p roperty 
is divided as if a de facto partnership ( societe de fa it) had existed, but 
this mus t be proved. While in ear lier years the French courts  we re exhibiting 
a more generous inc linat ion to admit the presence of such a partne rship, the 
j urisdi ction of 2 5  July 1 9 4 9  p ronounced by the Cour de Cas sation int roduced 
a strong restriction on this subj ect. A s imple contribut i on of one p ar tner 
to mee t  the expenses  of the couple is not suffic ient. The conditions of a 
de fac t o  partnership are only admitted if i n  o rder to  acquire p roperty all 
resources were pooled in order to acquire innnovable property , order furniture 
or pay invo ices or if the col laboration among the two p artners exceeded what 
is c al led p lain conj ugal as sis tance ( 2 4) .  

Furthermore in the c as e  of one p artner having wo rked for the other , he 
may have his right for renumeration re co gnis ed if he ac ted  in good f aith and 
his subs istence has not been assured ( 2 5) .  

In the Nether lands , especially after the adoption of the new Dut ch Divorce 
Law , the legis lator fol lowing the leading opinions in his country adop ted a 
more neutral position. As a consequence of th is new app roach in 1976 one 
court accep ted j oint ownership of goods acquired during cohabitation. The 
j udge' s reasoning was as follows : "That a man and woman who live to gether in 
an extra-marital rel ationship knowing ly forfeit the legal p rotect ion a f  forded 
by legi s lation to the ins t itution of marriage that the legal re gulations to 
which such cohabitat i on is  subj ected must , as far as pos s ible , be brought 
into l ine with those re lat ing to the state of marriage".  The inferen ce from 
this was that j oint ownership of property mus t  be as sumed unless the c ontrary 
can be proved ( 2 6 ) .  
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In Anglo-Austra lian law due to the absence o f  a sys tem of community 
property in" re lat i on to marriage , the court s re ly up on the princ iples 
aris ing out o f  trusts and equity. These pr inciples are equal ly app licab le 
to the cas e  o f  a partnership within and outs ide the marriage . " This trust 
. . .  app lies to husband and wife , t o  engaged couples and to man and mis t ress , 
and maybe to o ther relat ionship s too " ( 2 7 ) .  As matters now s tand the 
do ctrines of trust and/or of a contractual licenc e go s ome way towards 
cre ating a kind of conmıunity prop erty , a kind of "Zugewinngeme inschaft "  as 
between spouses or the parties to de f acto unions ( 2 8) . 

In the United States , where there is no s ingle c ourt at the apex of the 
nati onal cour t system to s et binding p re cedents , the courts of a number of 
States enconraged by expanding recognit i on of the value of homemakers ' 
services in the context o f  divorce law , there has been a dramat ic p arallel 
re cognit ion of the legal suf ficiency o f  domes t i c  services as a measure for 
unjust enrichrnent ( 2 9 ) .  

On the issue o f  attributing s ome property related rights the mos t 
debated verdict in recent years in Anglo-Saxon countries is the decision given 
by the California Supreme Court in regard to the Marvin v Marvin case .  Actor 
Lee Marvin and Michelle Truo la had lived to gether for a period of s ix years 
without the benef it of marriage. Michelle devoted herself to homemaking 
duties , a llegedly forego ing a s inging career. Al l property acquired during 
the re lat i onship was put into Lee' s name and at the t ime of the separat ion 
was valued at about one rnill ion dol lars . Upon their separat ion Michelle 
re ce ived 1 , 000 dollars p er rnonth pursuant to a voluntary agreernent rea ched 
between them. However payrnents s t opped after 19 months . Michelle thereupon 
asserted two causes  of ac t ion : ( a) the first t o  ask the court to determine 
her c ontract  and property righ ts , (b)  the second r eque s t ing that a constructive 
trus t be irnp osed up on one half of the pr operty acquired during the 
relationship . The c our t decided that although no property was wrongfully 
he ld by Lee , Michel le was granted 104 , 000 dol lars "for rehabilitation 
purp oses to re-educate herself and to learn new , employable skills or to 
re furbish those uti lised" ( 30 ) . The jurisdi c t i on without elevat ing the 
stat us of a non-rnarr ied relationship to one of marr iage , never theless 
represent s a f lexible app l icat i on o f  the law to the contemporary s tandards 
of s oc iety. 

In Swi tzerland a numbe r of cantons had criminal p rovısıons a gainst 
cohabit at ion without marr i age unt il qui te recently . In one of them , the 
canton o f  Zurich , the crimina l law provisions were abrogated as recently 
as in 1 9 7 2  by 2 11 , 9 1 2  to 94 , 4 9 3  votes . Although at present the opinions are 
still divided , Swiss c ourt s  are generally acknowledging a cla im of compensation 
for work done by pseudo-spouses p rovided a cont ract exis ts between the 
parties ( 3 1 ) . 

In Yugos l avia non-marital relat ions have been subject to codification . 
Thus the Cr oat i on Law on Marriage and Family Re lat i ons regulates the property 
rights of non-married cohabiting partners. According to Article 293 the 
proper ty acquired through the work of the partne rs to a non-marital union 
that has las ted for a long period of t ime is cons idered their joint property . 
This property is to be dis tributed in ac cordance with the p rovisions on the 
dis tribut ion of j o int p roperty of rnarr ied coup les. However in order to enj·oy 
an equal treatment with marriage , these non-marital unions have to have 
las ted fo r a long period of t ime. 
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5 . 4  S upport obligation 

On this subj ect two opposed trends are noticeable . The f ir s t  trend is 
related to al imony . The absence o f  a c laim for post-dis s olut ion sp ous al 
maintenance is , in any event , fas t becoming characteris t i c  of legal marriage 
terminat ion . Thus in Europe , excep t for England , a number o f  countries are 
moving away from the idea that in pr inciple legal sp ouses  have a cont inuing 
economic respons ibility for each other after divor ce . France , Sweden and 
some American S tates have adopted as a star t ing point that there s hould be 
no alimony in principle . The o ther s ignificant trend lies in the direc t i on 
that whether there is a formal marriage or not , s upp ort for the needy p art 
of a dis s olved couple should be allowed only in specified cases of need and 
should , if poss ible, be temporary (32) . 

Thus the legislat ures and courts are gıvıng the concep t of "f amily" a 
broad interpretation so that the burden shif t s  from the connnunity t o  the 
cohabit ing couple . The maj or reason f or imposing such a l iabi lity appear s  
to be the des ire to f ix l iabi lity on the per sons living i n  a family-like 
s ituat ion, to avoid inviduous comp ar i s ons , with pe rsons  living in a lawfully 
es tabl ished family and t o  p rotect the comnıunity from the burden of supp orting 
those who would otherwise  be ent it led to social ass i s t an ce ( 3 3) . 

In Yugos lavia provis i ons related to support obligat ions are c ontained in 
the Croat ian Law on Marriage and Family Relat ions (Article 254 -2 5 8) . The se 
provis i ons enable par tners o f  non-mar ital unions which have broken down to 
rece ive support from the o ther partner i f  they have no me ans o f  supporting 
thems elves and are not capable of working or if they are unemployed.  Ac t i on 
for support can be brought within one year af ter the non-married partners 
have ceased to cohab i t . This obligat i on can be l imi ted t o  a spe c i f i c  t ime 
per iod , espe cial ly if i t  is po s s ible for the recip ient t o  secure the f inanc ial 
means required for his livelihood within a f oreseeable interval of t ime . 
The right to  receive s upport is also t o  be waived (a) if the recip ient marries, 
(b) if the court as cer tains that the rec ip ien t has entered a new non-marital 
union , ( c) if  the r ight has been abused (34) . 

5 . 5  S uc cess ion 

In mos t countries a cohabitee does not have the same rights of succes sion 
in the cas e of an inte s t acy as a spouse . Intere s t ingly enough it is p re cisely 
in this area that the development of Eng l ish "cohabitat i on law" has been mos t  
pronounced . Ac cording t o  the new Inheri t ance Act of 1 9 7 5  a de facto spouse 
may claim reasonable maintenance out of the de ceased p ar tner's e s t ate . The 
claim can only be made if the claimant was be ing whol ly or part ly maint ained 
by the deceased bef ore death . No dis t inct ion is taken be tween a de f acto and 
a le ga l widow . The j udge is given full discret ionary p ower . 

In the United S tates , s uccess ion legis la tion has not ye t t aken ac count 
of the claims of de facto surviving spouses .  There is however a cons ide rable 
body of c as e  law invo lving such c laims . The legal p o s i t i on of the de f ac to 
widow or widower has been considerably imp roved in the two Ame ri can cornmunity 
property j urisdic tions , where recent devel opments have brought about cornmunity 
property-l ike division of assets  upon de f acto divorce . A Cal ifornian appelat e  
cour t has given a surviving cohabitant a hal f  share of the property acquired 
during the per iod of cohabitat ion , even though the de ceased had also le ft a 
living undivorced wife ( 35). 
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In Germany on the d eath of a cohabit ee the survivor has no right of 
inheri t ance . I t  is possible for a bequest by will o r a g i f t  on death to 
be made . Should no bequest or gift be made by test amentary d isposition a 
cohabitee is entitled to  nothing. 

In France where mechanisms to achieve property division between 
cohibitants have long exist ed , the quest ion arose whether a de facto spouse 
could alsa recover damages  f or the wrong ful d eath of her provider ( 36) . On 
this subj ect there have been dif f erent approaches on behalf of  the Court of 
Cassat ion.  The civil d ivision adop t ed f irst a liberal , later a c onservat ive 
approach. The criminal d iv ision however reacted dif f erently and cont inued 
to award d amages, prov ided that the union had been stable and that it was 
"non-adul terous", by wh ich was meant that neither p artner had a liv ing 
und ivorced l egal spouse . In 19 7 2  and 19 7 3  however , the c riminal division 
awarded damages even to women who were in alleg ed adu lterous unions. Then 
in June 19 7 5  the laws making adult ery a erime in Franc e were repealed . 

Similarly , in Japan a court d ec ision as early as 19 3 2  al located the 
wif e and ch ildren of a de f acto marriage damages as comp ensation f or loss 
of support arising from the wrongful d eath of  the husband and f ather , 
because their relat ionships were considered to be the same as thos e  of 
formal marriage ( 3 7 ) . 

Thus it pecomes apparent that part icularly in r egard to success ion , 
the question of cohabitat ion is treated extremely d if f erently, rang ing 
from an almost parallel status between wif e and mistress ( England) to 
total negation o f  such a p erson ( Germany, Austria ,  mer idonial Europe) . 

VI . Social law and cohabita t ion 

In the f ield of soc ial law unmarr ied coup les are recognis ed in many 
countries. Very o f t en this is justified by the fact that cohab iting couples 
form an economic unity , al though there is  no legal unity . As Carol S Bruch 
rightly po ints out (38 ) ,  when the government's purs e  is at stake, t he d egree 
to which unmarital households are g iven protec t ion o f t en refl ect s  a blend of 
consid erat ions: the degree to which individual or family economic need is 
the hasis f or benefits , the degree to wh ich soc ial po licie s  contro l and the 
degree t o which an ext ension o f  bene fit s to a new c lass o f  benef iciaries is 
seen as imposing a strain on public r esources . Where economic models play an 
important ro le , benefits extend ed t o  married couples and the ir famil i es wil l  
b e  mos t  r eadily extended to those in ident ical f inanc ial circumstanc es. For 
instanc e ,  the US Supreme C ourt rul ed that it was not p ermissible to extend th e 
Food Stamp Programıne only to households in which all the memb ers were related . 
Similarly ,  programmes in New Zealand that provide support for higher educat ion 
and hous ing rec:o gnis e  some informal family units  ( 39). 

In Japan, the Labour S tandard Act o f  1947 prov ides that a surv iving f amily 
or a person who has been supported by the income o f  a d ec eased workınan 
immediat ely before his death, is elig ible for the survivor ' s  c ompensat ion . 
A d e  fac to spouse thus acquired the position o f  fir s t  ranking c laimant to the 
survivor's compensat ion ( 4 0) 

In France , the Law No . 78-2 concerning so c ial s ecurity , rec ognis es in 
Art icle 13 that "the per son who l ives in nıar ital t erms with a soc ial  s ecurity 
benef ic iary and is total ly support ed by him, is entit _led a fter proving this 
relationship , to illnes s and mat ernity insurance" . The cr iter ia here appl ied 
is mar ital l if e  under one roof . The r ight to b enefit from such so cial s ecur ity 
rights preclud es a year ly renewable dec larat ion (41). 
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Fur thermore, nat ional public ent erprises such as the French ra ilway 
administration and Air France are  grant ing a "couple" r educt ion to married 
or non-married cohabitantso Cohabitat ion alsa p ermits the young man p erforming 
his mil itary serv ice to be appoint ed as close as possible to his "home " and 
the rules concerning the right to overnight leave are applied bo th to f ormally 
married as well as de fact o married sold iers ( 4 2 ) . F inally, the Ministry o f  
Education has elaborated a procedure concerning the transf er and app o intment 
of teachers married or cohabit ing , so that these trans fers are no t upse t t ing 
the faınily life of these couples . This procedure however is only appl icabl e 
if the c ohabitants have recognised a chi ld . In f iscal mat t ers there is by and 
large a three-f old cat egory far tax-payers : urunarried , married and wid owers. 
Per sons living in the form of a free union are looked upon as unmarried, thue they 
are paying heavier t axes than the married couple . 

In Holland , Section 5 of  the General Act on Supplement ary Benef its states 
that in situat ions which do no t dif f er fundaınental ly f rom that of  a f amily , 
such as brothers and sisters living und er one roof  or concubina ge, supplementary 
faınily benef its are t o  be paid . Every coup l e  l iving t o gether is in principle 
looked upon as a family , regardl ess of sex or marital sta tus . However ,  i f  the 
party receiving assistance goes to live with ano ther p erson who has an income 
of his own , his assistance grant is reduced or withdrawn . The principle here 
is that the connnunity should no t pay aut more money than is required to cover 
basic necessit ies . Concubinage alsa has an ind irect e f f ect in the Old-Ag e 
Pension Act . The law permits both part ies in case of remarriage or concubinage 
to retain their pensions ( 4 3 ) o  

In Great Britain , a number o f  laws relat ed t o  soc ial security o n  o n e  s ide 
reflect the no rms of a society that encourag es stable f aınilial relat ionships 
within the status of marr iage, on the o ther sid e reıııain neutral toward 
cohabitation . Thus the Supplementary Ben ef its Act o f  19 7 5  refers to " two 
persons cohabit ing as man and wife", the Soc ial S ecur ity Ac t of 19 7 5  ref ers to 
"cohabitation with a man as his wif e" , the Housing Finance Act of  19 7 2  states 
that a marr ied coupl e inc ludes a "man and a woman who l ives with him as his 
wife" . Engl ish law at pr esent adopts a neg at ive attitud e  t o  cohabitat ion in 
supplementary benefit and social secur ity areas . Recipients o f  social security 
benefits if l iving in cohabitat ion lose aut . Courts and parl iaınent in England 
acknowl edge stabl e relationships outside marr iage only in the context o f  d omestic 
vio l ence , f am ily provision o n  dea th, contractual licences and the r ights to 
shared property based upon the construct ive trust . 

In Belgium social secur ity law recognises non-marital cohabitat io n  as a 
family situat ion . In France sinc e 1978  unmarried coup l es can obtain a "certif icat' 

de  concubinage " with which they can obtain the same bene f i ts under social security 
law as marr ied coup leso 

Conclusion 

Having briefly examined the und erlying f actors encouraging the spreading 
of cohabitation and the various l egal responses which have emerged in recent 
years, it is t ime to answer some o f  the questions rais ed at the beg inning of  
this report . 
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1 0  I t  seems quit e cl ear that the social pr essures l ead ing to  cohabitat ion 
outsid e marriage are not unif orm. Wid esp read cohabitat ion in countries where 
divorce is or has been until recently e ither impossible or very d i f f icul t  to 
obtain or where the procedure far entering f orma l marriage is beyond the means 
of ord inary p eople raises issues quit e  d i f f erent f rom those facing countries 
where p eople choose to cohab it d esp i t e  easy marr iag e and d ivorce laws . Thus 
one may say that cohabitation so far is not a universal phenomenon . 

2 .  Cohabitat ion appears to be d ef initely closely related t o  f ast structural 
c hanges . The most effect ive and last ing factors in this regard are linked 
to industr ia l isat ion , urbanisation, advanced technolo gy , comprehensive soc ial 
security leg isl ation , full employment, chang ing status of women , change in 
s ex rol es , growth of the sphere of privacy . From the polit ical po int of view 
one must add the d egree of secularisat ion , part icipatory d emocracy , adherence 
to human rights , leg islation of progr essive , egalitarian legal ref orms . All 
these add i t ional factors are a coro l lary to this d evelopment . Thus in such 
countr ies which have reached a high level of techno lo g ical d evel opment , the 
al ternat ive l i f e  style adop ted by the young generations part icularly seems t o  
have t ransfo rmed a prot est movement and / o r  the values of a count er culture a t  
the beg inning , into a so cial norm meet ing general approval by public opinion . 
Thus wid espread j uvenil e  cohabitation rat es o f  today , w il l  most probably force 
the resp onsible law-mak ing bod ies of tomorrow to enact detailed legis lation in 
the near future . 

3 o  Whether the respons e in l ess d eveloped Europ ean count ries with soc io­
polit ical values clos�ly associated to relig ions with rigid , norm-setting 
charact er such as Cathol icism and Islam , will be equally f ast and comprehens ive , 
is doub t ful . In all these countries the family is looked upon both from the 
const itut ional as wel l  as sociol o gical po int of view as one of so ciety ' s  
basic units, performing a n  important part o f  its soc ia l  ac t ivit ies . Religious 
belief systems in these countries are re inf orcing the passivity of women and 
are o r ient ing them toward rather " feminine " occupat ions . Under such c ircums tanc es 
cohabitation in general funct ions by and l arge only in favour of  men by freeing 
them from a clust er of l egal obl igat ions , while contributing to the exp lo i tation 
of the women , who are mostly p erf orming various services of d omestic charact er . 
Fur thermore , in these meridonial countries more lax ru l es of  conduct - if based 
on an egal i t ari an hasis - remain rather the monopoly of the upper income groups 
or other marginal groups such as stud ents , migrants . 

This expl ains the weight of trad ition in southern European countrie s ,  st ill 
strongly dominated by feudal structures and agricultural production . Domestic 
mi grat ion towards industrial centres has not come to  an end and disparities 
between v il lage and c ity lif e in terms o f  educa tion , healt h care , working 
cond it ions and leisur e  t ime activities are s t il l  qui t e  sharp . Pre-arranged 
marriages based on int er-f amily alliances have two important consequen� es : 
compensat ion f or loss o f  the unpaid worke r and a high rat e of marriag e  among 
relatives . 

4 .  However , even those countries where cohabitat ion app ears to  a f f ect only 
minority groups or is unilat erally determined by the ma le side , the problem 
deserves intens ive a t t ention . Whe ther c ohab itat ion app ears as a vi s ible new 
way of life  or a transitory solution far exceptional situat ions such as an 
int erval between two marriages , bene f it t ing of p ension rights ete , it s 
problems have grown too large t o  be ignored . Given the fact that cohab itation 
reflects not only the p ersona l  pref erences of two individua ls, but lead s  to the 
emerg ence of children and eventually to ad opt or rej ec t the communi ty-f inanced 
egalitarian id eals , i t  is the duty of  so cial scientists and lawyers t o  take a 
cl oser lo ok at this phenomenon . 

. / .  
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5 .  The maj or probl ems l awyers today are conf ronted with revolve around 
the quest ion : Should the inst itution of marr iage in its modern form ,  be 
over t ly enc ouraged or not? Should the S ta t e r emain neutral as b etween 
cohabitation and marriage or  explicitly express its pref er ence? Can the 
Stat e to tally ignore de f acto marr iages? How should we int erpret the 
const itutional protection of the f amily, adop ted by some Europ ean countries, 
in a narrow or  b road sense? 
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