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Tesekkiir

apakta sadece ii¢ isim yazili olmasina ragmen, bu aragtirma ¢ok

biiyiik birtakim ¢aligmasinin iiriiniidiir. Bu sebeple, aragtirma sii-
recine katilan, bizimle ¢ok degerli fikirlerini paylasan ve geri bildirim-
lerle projeyi zenginlegtiren, bu sayede projenin bir bagar1 6ykiisiine d6-
niigmesini saglayan tiim kurum ve kigilere tegekkiir etmek istiyoruz.

Oncelikle kurumsal destekgilerimiz olan:

Acgik Toplum Enstitiisii’'ne bu projeye sagladiklar1 comert mali
destek igin,

Istanbul Bilgi Universitesi’ne proje boyunca verdikleri teknik
yardim ve idari destek igin,

Tiirkiye Cumhuriyeti Adalet Bakanligr’na dava dosyalarinin in-
celenmesine riza gostererek saha ¢aligmasini 6nemli 6lgiide kolaylagtir-
dig1 igin tegekkiir ediyoruz.

Karisgtk dava dosyalariyla tozlu arsivlerde saatlerce ¢aliganlar
veri toplayicilar oldu. Béylesine profesyonel ve isine odaklanmg bir
grupla ¢ahistigimiz igin gercgekten ¢ok sanshiydik ve kendilerine dava
d.ostyalarmu.l iycﬂgrrgtggs}g i irﬂ( ﬁ%StAergf_\l/iilflﬁt{;i) su?/Fgrﬁ (%ggglan igin miitegek-
kiriz. Bu ekibin baginda saha koordinatoriimiiz Zeynep Vardar bulun-
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maktadir. Bitmeyen enerjisi ile adliyeden adliyeye kostu, isleri organi-
ze etti. Kendisi olmasa aragtirma bu denli profesyonelce yiiriimezdi.
Dolayisiyla en derin tegekkiirlerimizi ona sunuyoruz.

Bahar Sahin’e de hakimlerle yapilan miilakatlarda verdigi des-
tek igin tegekkiir etmek isteriz.

Cok sayida uygulayici, avukat ve akademisyen de bu siirecin
farkli agamalarinda bizimle fikir ve yorumlarimi paylagtilar ve geri bil-
dirimde bulundular:

Proje damigmanlari olan Prof. Dr. Hakan Pekcamtez ve Aw.
Mahmut Karaman’in 6zellikle projenin baslama siirecinde, bizler aras-
tirmamiz1 gekillendirmeye ¢aligirken sagladig katkilar gercekten ben-
zersizdi. Sayin Karaman’in mahkemelerle ilgili derin bilgi ve tecriibesi
siirece bir adim 6nde baslamamizi saglamigtir. Dogent Dr. Kerim Ata-
mer’e de bu raporun taslagina yonelik olarak verdigi geri bildirim ve
yorumlardan dolay: miitegekkiriz.

Insan Haklari Hukuku Uygulama ve Arastirma Merkezi Miidii-
rii Prof. Dr. Turgut Tarhanlr’ya ¢abalarimiza verdigi giiglii destek ve
projenin her agamasindaki kigisel katilimi igin 6zel olarak tesekkiir
borgluyuz.

Son olarak en derin tesekkiirlerimizi ise,

Dava dosyalarinin incelenmesine izin veren, zaten fazlasiyla ka-
labalik adliyelerde ekibimize ¢aligma alam saglayan ve bizimle miila-
kat yapmayi kabul ederek bu projeyi miimkiin kilan tiim hikimlere;

Yogun islerinin arasinda veri toplama ekibimize zaman ayira-
rak aradiklari dosyalari bulmalarinda yardimci olan mahkeme kalem
memurlari ve miibasirlerine;

Bizlerle fikir ve goriislerini paylagan ve bu projenin tamamlanma-
sina katkida bulunan tiim diger mahkeme personeline sunmak isteriz.
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Ozet

ircok iilkede oldugu gibi, Tiirkiye’de de mahkemelerle ilgili yakin-

malarin baginda, yigilma ve gecikmeler gelmektedir. Bu yi1gilmala-
r1 adalet istatistiklerindeki mahkemelerin derdest dosya sayisindan
goérmek miimkiin oldugu gibi vatandaglarin goériislerinin de bu yonde
oldugunu aragtirmalar ortaya koymaktadir.! Bu sorunlara cevaben,
bazi iilkelerde mahkeme sayilarinda degisiklik yapmak, elektronik ve-
ri tabanlari kullanmak gibi birtakim yapisal degisikliklere, bazilarinda
usul kanunlarinda degigikliklere bazilarindaysa personele yonelerek
hakim sayisini arttirmak gibi ¢6ziimlere bagvurulmugtur. Tiirkiye’de
de bu ¢oziimler sikga tartigilmaktadir. “Eski geleneksel anlayis” olarak
adlandirilan bu goriise gore, sorunlarin kokiinde, kronik kaynak yok-
lugu, is yikii ve resmi kural ve usuller bulunmaktadir. Dolayisiyla
mahkemelerdeki sorunlar bunlara el atilmasiyla ¢oziilecektir.

1 Kalem, S., Jahic, G., Elveris 1. (2008), Adalet Barometresi, Vatandaglarin Mabkemeler Hakkin-
daki Goriigleri ve Degerlendirmeleri, Istanbul Bilgi Universitesi Yayinlari, s.15. “Mahkemeler
davalari yeterince hizh sonuglandiriyor” 6nermesine “katiliyorum ve kesinlikle katilyorum™ ce-
vabini verenlerin oranit % 20’yi gegmemistir. Bu, diger 6nermeler arasinda alinmis olan en olum-
suz cevaptir. Ucretsiz PDF Kitap Arsivi - https://rantey.org
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Ancak baz iilkelerde yapilan ampirik ¢aligmalar gecikmelerin
hakimlerin, avukatlarin ve yargilamanin taraflarinin ve yargi sisteminin
diger katiimcilarinin davraniglarindan kaynaklandigini ortaya koy-
mugtur. “Yeni geleneksel anlayig” olarak nitelenen bu goriige gore, ge-
cikmeler “yerel hukuk kiiltiiriine”, gayri resmf iligkiler sistemine, uygu-
lamacilara ve uygulamalarina baglanmaktadir. Mesleki nezaket, avu-
katlar arasindaki kargilikli “anlayig” —6rnegin davalarda bazi iglemlere
(varsa eger) karsi taraf avukat: tarafindan itiraz edilmemesi- ve hikim-
lerin de buna izin vermesi bu uygulamalar arasinda yer almaktadir.

Bu arastirmada, kaynaklar sinirsiz olsa ve ne kadar ¢ok mahke-
me ve hikim de olsa bazi sorunlarin ¢6ziilmesinin farkl anlayiglar ge-
rektirecegi seklindeki yeni geleneksel anlayigtan yola ¢ikilmigtir. Dola-
yisiyla aragtirma, asliye hukuk mahkemeleri siirecinin nasil igledigini,
siirecin aktorlerini ve taraflarini anlamaya ve sorunlarini teghis etme-
ye yonelik bir pilot galisma olarak diigiiniilmiistiir. Ancak bu ¢aba
Tiirkiye’de son yillarda yapilan hukuk reformlarinin usul ayagini olug-
turacak yeni Hukuk Usulii Kanunu hazirlanmas: ile eg zamanda da
gerceklegmigtir. Bu baglamda aragtirma sonuglarinin, hem politikacila-
ra, hem de yeni Kanunu hazirlayan Komisyon’a tasari ¢aligmalarinda
fikir vermek agisindan yardimci olacagini timit ediyoruz.

Aragtirma bulgularinin 6zetlenmesi gerekirse,

¢ Baglica bulgu, mahkeme siireci ve yargilama hizinin mahkeme
ve hikimlerden ziyade taraflara bagh oldugudur. Bu durum, davanin
agilmasindan sonuna kadar her agamada hikimin yargilama siireci
tizerindeki kontroliiniin arttirilmasi ile agilabilir. Bu sebeple, mahkeme
ve hakimlerin bunu yapabilmesini saglayacak bir politika degisikligine
ihtiya¢ bulunmaktadir. Ancak gecikmelerin sadece usul kanunu degi-
sikligi ile diizeltilebilecek bir durum olmadiginin da alt ¢izilmelidir.

¢ Her bes durugmadan birinde hicbir islem yapilmamaktadir.
Bu, durusmada bulunan herkes agisindan zaman kaybidir. Islem yapil-
mama nedeni ise durugmalarda verilen ara kararlara uyulmamasi, do-
layisiyla ara kararlardal}% '1:$lemm ikmalinin beklenmesn geregidir. Da-

cretsiz Kitap A SIVI https: r nIey or
valarin % 62’sindé ara katata uyu mama sebebi tara lardan, % 13’tin-
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de mahkemeden ve % 23’iinde iigiincii sahislardan kaynaklanmakta-
dir. Ancak taraflar ve iigiincii sahislar iizerinde nihai kontrole sahip ol-
masi gereken makamin (6zellikle taraflara kesin siire verilmesi eliyle)
mahkeme olmasi gerektigi hatirlanacak olursa, mahkemelerin nere-
deyse gecikmelerin tiimiinden sorumlu tutulabilecegi agiktir.

e Bazi davalar gegsitli 6zellikleri sebebiyle (6rnegin daval ya da
davaa tarafta birden fazla kigi bulunmasi) daha uzun siirebildigi gibi
birtakim davalarin (kamulagtirma bedelinin arttirilmasi gibi) digerleri-
ne oranla istikrarli sekilde daha uzun siirdiigii tespit edilmigtir. Dola-
yistyla, ilk agilan davaya ilk 6nce bakilmas: gibi zaman 6ncelikli ku-
rallarin ve her davaya ayni usuliin uygulanmasinin sorgulanmasi ge-
rekmektedir. Bunun yerine, her davanin ortalama siiresine gore kate-
gorilerin belirlendigi ve bu siireyi uzatan faktorlerin dikkate alinarak,
siirece miidahale edilen bir “dava yonetimi” prosediirii olusturulmali-
dir. Ancak boylesine pro-aktif bir yontemle yigilma ve gecikmelerin
oniine onlar heniiz olusmadan gegilebilir. Bunun yaninda, bazi davala-
rin yargi diginda ¢6ziilmesi, nizasiz davalarda ve devletin taraf oldugu
davalarda farkli yollarin izlenmesi diigiiniilmelidir.

¢ Davalarin % 90’1 yedi durugmaya kadar biterken, medyan du-
rugma sayist ikidir. Bu bir davanin iig yil siirebilecegi gibi alti-on ay ara-
sinda bir zamanda bitebilecegi anlamina da gelmektedir. Bunun yanin-
da davalarin tiiriine gore de durugma sayilari arasinda ¢ok fark bulun-
maktadir. Dolayisiyla dava agan bir kiginin bu siiregte 6niinii goreme-
yecegi ve davasimin alt1 ay mu ii¢ yil mi siirecegini tahmin edemeyecegi
diigiiniilebilir. Bu hak aramada sorun yaratabilecek bir bulgudur. Bunun
yaninda, karara baglanan bes dosyadan sadece biri temyize gitmekte,
ancak temyiz bagvurusu sirasinda olduk¢a zaman kaybedilmektedir.

e Siiphesiz tiim gecikmeler hikimlerin taraflara kesin siire ver-
memesinden kaynaklaniyor degildir. Hikimler ve Savcailar Yiiksek Ku-
rul’nun hikimlerin emeklilik, atama ve terfileriyle ilgili uygulamala-
rinin da gecikmelere etkisi vardir. Nitekim bog yere durugma yapilma-
simin mahkeme ve hakim kaynakli ilk nedenleri hakim degisikligi veya

yoklugudur. Dol4§i8IymPRE KBRS MRS Bk 8Hn olarak ele alin-
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masi gerekir. Atama/terfi sistemi sebebiyle hiakimlerin sik sik rotasyo-
na tabi tutulmasinin sadece gecikmelere sebep olmakla kalmadig: ay-
n1 zamanda kurumsal hafizayi da yok ettigi hatirlanmalidir.

e Miilakat yapilan hdkimlerin biiyilkk ¢ogunlugu, mahkeme
kaynaklarinin yetersiz olmasinin gecikmelere sebebiyet verdigi yolun-
daki eski geleneksel goriigiin taraftar1 olmugtur. Ancak hakimler, ge-
rekli tesvik ve garantiler saglanmasi durumunda, taraflara kesin siire
vermenin olumlu olacagi yoniinde goriis bildirirken, hakimlerin bazi-
lariysa usul hukukunun kati sekilde uygulanmasinin hak kaybina se-
bebiyet verebilecegi kaygisini iletmiglerdir. Bu husus, iizerinde 6nemle
durulmasi gereken bir noktadir.

¢ Asliye Hukuk Mahkemeleri en ¢ok gergek kisiler tarafindan
kullanilmaktadir ancak kadinlar ve erkeklerin agtiklari davalar arasin-
da ciddi farklar bulunmaktadir. Kadinlarin parasal talepler igin mah-
kemeleri kullanmasinin yegane yolu nafaka davalari olmugtur. Kadin-
lar tarafindan agilan davalarin sadece % 24’ diger alacaklarin tahsi-
line yoéneliktir. S6z konusu sonug kadinlarin ekonomik yasamdan dig-
lanmug olduklarini bir kez daha gostermektedir.

e Taraflarin avukat ile temsili karigik bir tablo arz etmektedir.
Gergek kisi davacilarin genelde yarisinin avukati bulunmasina kargin
bu oranin konusu para olan davalarda arttig1 gozlemlenmigtir. Diger
yandan, kadinlarin avukata erigsiminin yine erkeklere oranla daha di-
stk oldugu goriilmistiir. Bu baglamda, kadinlara yonelik alternatif ve
ticretsiz hukuki hizmet sunum modellerinin gelistirilmesinin ne denli
onemli oldugu bir kere daha ortaya ¢ikmaktadir. Aragtirma, 6zel hu-
kuk tiizel kigilerini temsil eden avukatlar ile kamu tiizel kisilerini tem-
sil eden avukatlar arasinda da fark oldugunu ortaya koymus ve birin-
cilerin ikincilere oranla iki kat daha fazla dilek¢e sundugu bulgusuna
ulagilmigtir,

e Taraflarin cevap, replik ve diiplik dilekgesi sunum oranlari ol-
dukga disiiktiir. Bu da Hukuk Usulii Muhakemeleri Kanunu’ndaki
prosediirlerin, 6zellikle avukati olma\}ra_m iler icin, fazla karmagik ol-

ki
U BOE Ritap ArSv - Rpe//iantsy o
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Muhakemeleri Kanunu taslagini hazirlayan Komisyon’un, 6zellikle
gergek kisiler tarafindan agilan bazi davalar bakimindan usul hukuku-
nu basitlegtirmesi belki de yerinde olacaktir.

* Son olarak, bu aragtirmada davalarda gecikmelere ciddi etki-
si oldugu diisiiniilen tebligat iglemlerinin diigtiniilldigii kadar sorun ya-
ratmadigi saptanmugtir. Her ne kadar internet ¢aginda bir ayin uzun
bir siire oldugu diisiiniilebilirse de, belgelerin biiyitk ¢ogunlugu bir ay
i¢inde taraflara ulagmaktadir.

Gerek ceza gerek hukuk mahkemeleri, bazi davalarin iilke giin-
deminde tuttugu yer veya adliyelerin isleyisinde yer alan sorunlar nede-
niyle son zamanlarda sik sik konugulur olagelmistir. Bu bir anlamda
olumludur zira demokrasi teorisinde énemli bir yere sahip olan yarg
konusuyla vatandaslarin ilgilenmesi memnuniyet vericidir. Diger yan-
dan, vatandaglarin adalet sistemi hakkinda gorigleri gerek giiven, gerek
memnuniyet gerek gecikmeler agisindan ¢ok da olumlu degildir. Ancak
mahkemelerle ilgili bir¢ok sikintinin yillardir sadece avukat, hikim, sav-
clar agisindan dile getirildigi diistiniilecek olursa, vatandaglarin olumlu
diisiincelere sahip olmasalar da konuya ilgi duymaya baslamasi yine de
anlamlidir. Diger yandan yargida yasanan sorunlar ne derece 6nemli ve
icinden ¢ikilmaz goriiniirse goriinsiin bu sorunlarin ve nedenlerinin ve-
rilere dayanarak tespit edilmesi de 6nemlidir. Nitekim veriler bir kez
toplandiginda algilanan sorunlarla ilgili yargilarin dogru olmadigin or-
taya koyabilir. Keza veriler, sorunlarin gergek niteligini ottaya koyarak
bunlarin birincil veya ikincil sorunlar olup olmadigini agikliga kavugtu-
rabilir. Dahasi, veriye dayanmayan reform onerileri yanhg veya zaman-
siz olabilir. Iste bu arastirmanin hedefi, hukuk mahkemeleri sistemine
odaklanarak taraflara, davalarindaki bagari oranlarina, siirece ve gecik-
melere, yargilama hizina etki eden olasi sebeplere 1gik tutmak ve bu an-
lamda kulaktan dolma bilgiler yerine sahadan toplanmig verilere daya-
nan Oneriler ortaya koymak olmugtur. Bu anlamda, aragtirmanin Tiirki-
ye’de veriye dayanan, sadece kanun degisikligi ile sorunlarin ¢6ziilmeye-
cegini anlayan, vatandafjm fikirlerini de dikkate alan bir yarg: politikas

retsiz PDF Kitap Arsivi - https://rantey. n%;
geligtirme gelenegmmougmasn a katki saglamast’ umulmaktadir.
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BIRINCi BOLUM

Giris

emokrasilerde kanunlari herkes adina uygulayan ve hukuk dev-

letinin gergeklesmesini saglayan yargidir. Kararlari yoluyla 6ng6-
riilebilirlik ve esitlik saglayarak ekonomik faaliyetleri kolaylagtiran da
yargidir. Bu sebeple, yarg: sisteminin etkisi sadece yargilamanin taraf-
larina degil ¢cok daha oGtelere uzanmaktadir. Mahkemelerin yaptiklari
ve yapamadiklari, sadece Onlerine gelen davalar agisindan degil mah-
kemelerin kararlariyla hukuk sisteminden beklentileri gekillenen birey-
lerin aldig1 binlerce karar agisindan da 6nem tasir. '

Tirkiye’de vatandaglarin hukuk sistemine kars1 bir hayal kirik-
l1g1 i¢inde olduklar: s6ylenebilir. Adalet sistemi ile ilgili goriig ve tavir-
larin soruldugu ulusal bir aragtirmada elde edilen sonuglara gore,?
mahkeme tecriibesi olan vatandaslarin yarisi bu tecriibeyi olumlu de-
gerlendirmigtir. Mahkeme tecriibesinden sonra katihmcilarin sadece

2 Adalet Gozet Projesi Istanbul Bilgi Universitesi Insan Haklart Hukuku Uygulama ve Aragtirma
Merkezi tarafindan gergeklestirilmig ve Istanbul Bilgi Universitesi ve Agik Toplum Enstitiisii
Tiirkiye Temsilciligi tarafindan desteklenmigtir. Proje igerisinde mahkemelere duyulan giiveni
6lgen bir Adalet Barometresi, Istanbul adliyelerindeki mahkemeleri izleyen bir Adliye Gozlem-

leri programi ve 6ngﬁﬁq¥§l&llﬁ %E)Jﬁlltﬁpnl ESIBY} Fnlé]& sa.{/sriwgya%gktadlr. Projenin tiim so-

nuglar1 2008 Sonbaharinda yayimlanacak bir kitapta toplu olarak yayimlanacaktir.
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dortte birinin mahkemelere olan giiveni artmigtir. Katilimcilarin sade-
ce % 40’1 mahkeme kararlarinin adil oldugunu diisiinmektedir. Mah-
kemelere igi diigenlerin neredeyse yarisi mahkemelerin vatandasa say-
gih davranmadigina inanmaktadir. Bu arasgtirmanin amaci agisindan
en 6nemli konu ise, vatandaglarin sadece % 20’sinin mahkemelerin
davalar1 zamaninda gordiigiine isaret etmesidir. Bu baglamda, sistemin
megruiyetin demokratik uzlasiya dayandig bir iilkede, adalet yoneti-
miyle ilgili sikint1 ve tatminsizliklerin belirli bir kritik esgigin 6tesinde
olmasi ¢ok tehlikeli bir durum olarak kabul edilmelidir.3 Hatirlanma-
s1 gereken bir bagka nokta da alenilikleri gz 6niinde bulunduruldu-
gunda yargi kararlarinin ve sistemin bagarisizliklarinin, polis karakol-
larindaki veya cezaevlerindeki iglemlerden daha fazla goze goriiniir ol-
masi* ve bu sebeple de daha acil olarak iyilestirilmeleri geregidir.
Gergekten de yigilmalar ve gecikmeler diinyada mahkemelerle
ilgili belirlenmis olan en 6nemli sorunlar arasinda yer almaktadir. Pek
cok iilkede ¢ok sayida ihtilaf uzun siire ¢6ziimsiiz olarak mahkemeler-
de siiritkklenmektedir. Bununla bagedebilmek igin baz: iilkeler birtakim
yapisal degisiklikler yapmaya ¢aligmis, otomasyon sistemleri (UYAP?
gibi), usul degisikligi ve hiakim sayisinin arttirilmasi gibi yontemlere
bagvurmuglardir. Yitksek maliyetli ve (zaten iyi yapilmayan bir geyin)

3 Fabri M. - Langbroek P. (2003), Working Party No: 2 of the European Commission for the
Efficiency of Justice, Delay in Judicial Proceedings: A Preliminary inquiry into the relation
between the demands of the reasonable time requirements of Article 6,1 ECHR and Their
Consequence for Judges and Judicial Administration in the Civil, Criminal and Administrative
Justice Chains, Preliminary Draft Report, Strasbourg, s.3. hup:/siteresources.worldbank.
org/INTLAWJUST INST/Resources/FabriLangbroek.pdf.

4 Cole, G. E (1993), Performance Measures for the Trial Courts, Prosecution and Public Defen-
se in Performance Measures for the Criminal Justice System. U.S. Department of Justice, Bureau
of Justice Statistics, 5.87. Bkz. http:// www.ojp.gov/bjs/pub/pdf/pmcis.pdf. http://www.ojp.gov/
bjs/pub/pdf/pmcjs.pdf.

5  Adalet Bakanligi “Ulusal Yargi Agi Projesi - UYAP” adi altinda mahkemeler ve cezaevleri de da-
hil Bakanligin diger kurumlari arasinda gok ciddi bir biligim sistemi uygulamaya yonelik bir pro-
je hazirlamigtir. UYAP bu kurumlara bilgisayar, ag ve Internet baglantisi saglayarak tiim mevzu-
ata, Yargitay kararlarina, adli kayitlara, polis ve ordu kayitlarindaki adli istatistiklere erigimlerini
gergeklestirmistir. UYAP bu sekilde tim Mahkemeleri, Cumhuriyet Savciliklarini ve Kolluk Kuv-
vetlerini igeren ve BURERIARPEaKilRR Mikkz TR RBIR)aRAdelektronik bir ag olustur-
maktadir. UYAP hakkinda bilgi igin http//www.uyap.gov.tr/ingilizce/genelbilgiler/ortal.html.
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“aymisindan daha fazla yapma” mantigina dayanan hakim sayisinin
arttirilmasi gibi ¢6ziimlere Tiirkiye’de de sik¢a bagvurulmaktadir. As-
linda “eski geleneksel anlayig”a gore gecikmeler kronik kaynak yok-
lugu, is yiikii ve resm1i kural ve usullerden kaynaklanmaktadir.®

Ancak ABD, Kanada ve Avustralya’da yapilan ampirik ¢aligma-
lar gecikmelerin hakimlerin, avukatlarin ve yargilamanin taraflarinin
ve yarg sisteminin diger katihmcilarinin davraniglarindan kaynaklan-
digin1 ortaya koymustur. “Yeni geleneksel anlayis™ta, sikga sozii edi-
len etmenlerin, uygulayicilarin tutum ve uygulamalarindan olusan
karmagik bir sistemin iginde igledigi gercegi ile birlikte dikkate alinma-
s1 gerekmektedir.” Gecikmelerin kokleri bir yerin “yerel hukuk kiiltii-
riinde”, birgok seyi kapsayan gayri resmi iliskiler sisteminde, uygula-
macilarin kural ve uygulamalarinda yatmaktadir. Zira mahkemeler za-
man i¢inde yargilamanin belli bir hizda olmasina uyum saglamakta-
dir.8 Bu hiz:1 belirleyen etkenler arasinda mesleki nezaket, avukatlar
arasindaki kargilikli “anlayig” -ornegin davalarda bazi islemlere (var-
sa eger) karsi taraf avukati tarafindan itiraz edilmemesi- ve hikimle-
rin de buna izin vermesi yer almaktadir. Bu gibi durumlar en sonunda
davalarin akigini etkileyecektir.® Avukat ve hakimlerin davalarin ¢6zii-
me ulagacagim disiindiikleri siireye iligkin beklentileri, davalarin ger-
gekte ¢oziime ulagma siiresi iizerinde ciddi etkiye sahiptir.!?

Ote yandan, Avrupa’da yarg: alaninda 6zellikle dava yonetimi
ve gecikmelerin azaltilmasi konusunda neredeyse hi¢bir ampirik aras-
tirma yapilmamstir.?! Bu sebeple, burada ABD veya Avustralya’da ge-
ligtirilmis kavramlar veya ¢6ziimler kullanmamiz pek de sagirtici ol-

6 Fabri-Langbroek, s.8.

7 Age.

8 Leeson E. G. (1991), The Pace of Litigation in Utab’s State District Courts, Administrative
Office of the Courts, s.4. Bkz. http://www.utcourts.gov/stats/reports/litpace91.pdf

9 Id.

10 Ostrom B. - Hanson, R. (2000), Efficiency, Timeliness and Quality: A New Perspective from
Nine State Criminal Trial Courts, US. Department of Justice, National Institute of Justice,
Research in Bricf, 640 Biz. bum hamapnsissighv/ndfSiesh/aii(i181g-pdf

11 Fabri-Langbroek, s.13.
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mamalidir. Avrupa’da yarg ile ilgili konulara geleneksel olarak hukuk-
gularin igi olarak bakilmaktadir. Ancak hukukgular, gecikme ve verim
gibi konular etkinlik ve igletmecilik agisindan diiginmemektedir. Ayni
gelenek, kamu yonetimi ve kamu hizmetlerinde gériilen genel piiriiz-
lerle Tiirkiye’de de siirdiiriilmektedir. Sonug olarak, Tiirkiye’de yargi-
nin yavag, ongorillemez ve etkin olmadig séylenebilir ki bu durum
hem hukukun tstiinliigiinii hem de ekonomik kalkininay: golgelemek-
tedir. Kamu mal ve hizmetlerinin (ve biirokrasinin) kalitesinin olgii-
miiyle ilgili sorunlar {izerine yazilanlar bir hayli fazladir ve 6zel islet-
melerin aksine kamu kurumlarinin ¢iktilar ve kalite tizerine ¢ok odak-
lanmadig1 da agiktir.

Konu yarg: ve genel olarak hukuk sistemi olunca ne Avrupa’da
ne de Tiirkiye’de yerlegik bir ampirik aragtirma gelenegi olmadig soy-
lenebilir. Bunun anlami da sistemde sorun olarak belirlenen seylerin
¢ogunun giiglii delillere degil de izlenimlere, genellemelere ve anlatilan-
lara dayanmasidir. Oysa sorunlarin verilere dayanilarak tespit edilme-
si 6nemlidir. Nitekim veriler bir kez toplandiginda algilanan sorunlar-
la ilgili 6nyargilarin dogru olmadig1 ortaya konulabilir. Ayni gekilde
veriler sorunlarin gergek niteligini ortaya koyarak bunlarin birincil ve-
ya ikincil sorunlar olup olmadigini agikhga kavugturabilir. Dahasi, ve-
riye dayanmayan reform onerileri yanlig veya zamansiz olabilir. Bagli-
ca sorunlarin belirlenmesi veya ilgili etmenlerin ortaya konulmasi, ve-
riler olmaksizin gergeklestirilemeyecektir. Dolayisiyla bu arastirmanin
hedefi, hukuk yargilamasina odaklanarak taraflara, onlarin basari
oranlarina, siirece, yargilama hizina etki eden olasi sebeplere 151k tut-
mak ve bu anlamda kulaktan dolma bilgiler yerine sahadan toplanmig
verilere dayanan Oneriler ortaya koymaktr,

ABD’de bulunan Eyalet Mahkemeleri Ulusal Merkezi (National
Center for State Courts) 1987 yilindan beri eyalet mahkemelerindeki
yargilamalarda kullanilabilecek 6lgiilebilir performans standartlarinin
gelistirilmesi ve uygulanmasi igin ¢alismaktadir.!> Bu baglamda bes

Ucretsiz PDF Kitap Arsivi - https://rantey.org
12 Cole, s.88.



birinci bliim: giris 17

performans olgiitii belirlenmigtir. Bunlar; “adalete erigim”, “hizlilik ve
zamanindalik”; “esitlik”, “adillik ve diriistliik”, “bagimsizlik ve he-
sap verebilirlik” ve “kamuoyu giiveni ve inanc1”dir. Bu performans
gostergelerinin olgiilmesi igin farkl yontemler gerekebilir. Yukarida ki-
saca agiklandig iizere Tiirkiye’de en azindan egitlik?3 - adillik* ve dii-
riistliik;!® halkin giiveni® ve inanci ile ilgili baz1 veriler saglayan bir
ulusal aragtirma gergeklestirilmistir. Adalete erisim agigindan sehirli ve
dar gelirli kesim ile yapilan bazi pilot aragtirmalar ciddi sosyal ve eko-
nomik diglanma sorunlarini ortaya koyarken,!” Istanbul Mahkemele-
rinde yapilmig adliye gozlemleri,'® giivenlik,! erisilebilirlik, rahatlik
ve etkili katilim sorunlarina isaret etmektedir. Ayni sekilde bu katego-

ri altinda nezaket, cevap verebilirlik ve mahkemelere duyulan saygi?°

13 Adalet Barometresi anketi bulgularina goére mahkeme tecriibesi olan vatandaglarin % 37.3’
“Mahkemelerin herkesi esit derecede korur” ifadesine katilirken % 50.2’si buna katilmamakta-
dir. Bu veriler Adalet Gozet Projesi’nin 2008 sonbaharinda yayimlanacak olan kitabinda yer
alacaktir.

14 Adalet Barometresi anketi bulgularina gére mahkeme tecriibesi olmayanlarin % 42.4’ii mahke-
me kararlarinin adil oldugunu séylerken mahkeme tecriibesi olanlarda bu oran % 36.7 olarak
gergeklesmekrtedir. Bu veriler Adalet Gozet Projesi’nin 2008 sonbaharinda yayimlanacak olan
kitabinda yer alacaktir.

15 Kamu kurumlari yolsuzluk endeksinde mahkemeler Tiirkiye’de Ordu’dan sonra en giivenilen
ikinci kurum olarak ortaya gikmaktadir. Bu veriler Adalet Gozet Projesi’nin 2008 sonbaharin-
da yayimlanacak olan kitabinda yer alacaktir.

16 Adalet Barometresi anketinde tiim katiimcilara mahkemelere ne derece giivendikleri sorulmug
ve § iizerinden bir giiven puamt vermeleri istenmistir (1=hi¢ giivenmiyorum; 5=tamamen giive-
niyorum). Verilen cevaplarin ortalamasinin 3.30 oldugu ortaya gikmugtir. Dolayisiyla mahkeme-
lere giivenin yiiksek oldugu soylenemez. Diger kamu kurumlar ile kiyaslandiginda, bu ortala-
ma mahkemeleri medyanin, belediyelerin, Parlamento ve Hiikiimet'in ve polisin iistiine ¢ikar-
makta ancak, Anayasa Mahkemesi ve Ordu’nun altinda birakmaktadir, Kalem, S., Jahic, G., El-
verig, 1. (2008), Adalet Barometresi, s.12.

17 Elveris, 1. ve Jahic, G., Sebirli Yoksullarin Hukuki Gereksinimleri, yayinlanmamg aragtirma.

18 Kalem, S., Jahic, G., Elveris, 1. (2008), Adliye Gozlemileri, Istanbul Mabkemeleri: Fiziksel Sart-
lar, Durusmalar ve Gecikmeler, Istanbul Bilgi Universitesi Yaymlar..

19 Adalet Barometresi anketi bulgularina gére, mahkeme tecriibesi bulunmayan katiimcilarin %
38.3'ii mahkemelerdeki giivenligin yeterli olmadigini diisiiniirken mahkeme tecriibesi olanlar
i¢in bu oran % 48 olarak gergeklesmistir. Adalet Gézet Projesi'ne dair yayimlanmamug veri.

20 Adalet Barometresi anketi bulgularina gére mahkemelerde bulunmamus kigilerin % 38.2’si va-
tandaglarin mahkemede saygili ve iyi muamele gérdiigiine inanirken bu oran mahkeme tecriibe-
si olan kisiler icin % rbRilaPiB Eaekleshnisivi BinttpslvfrAdatey Giget Projesi'nin 2008 son-

baharinda yayimlanacak olan kitabinda yer alacaktir.
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da yer alirken erigim masraflarinin daha makul olmasi konusunun ha-
len irdelenmesi gerekmektedir. Konu gecikme oldugunda ise, soz ko-
nusu inceleme pek de kolay olamayacakutir. Taraflarin, siirecin, ara ka-
rarlarin yerine getirilip getirilmediginin veya hangi 6l¢iide yerine geti-
rildiginin belirlenmesi kolay olmasina ragmen diger iilkelerdekine ben-
zer kargilagtirmalarin bulunmamasi sebebiyle gecikmenin tanimlan-
masi ¢ok zordur.

Ampirik aragtirmalar gecikmenin mahkeme biyiikligii ile,
mahkeme veya hakim bagina diisen dava sayisi (gok sayida davaya ta-
raflarca devam edilmemektedir) ile ilgili olmadigini,?! gecikmelerin
azaltilmasina yonelik ¢abalarin, mahkemelerin liderligine, davalarda
nihai karar verilmesi gereken zaman hedefleri belirlenmesine ve bun-
lar1 gergeklestirmeye yonelik iradeye, mahkemedeki ig yiikiiniin erken
ve siirekli kontroliine ve dava akisiyla ilgili artan hesap verebilirlige
odaklanmasi gerektigini ortaya koymustur.?? Diger etmenler arasinda
sistemdeki farkl aktorlerin katilimi, amag ve standartlarin tanimlan-
masl, dava yonetimi yaklagimi, haksiz yere davalarin devam ettirilme-
sine kars: bir politika ve egitim bulunmaktadir.23

Davranig degigimi saglamak igin tegvikler kullanilmasinin gere-
kebilecegi de kabul edilmistir. ABD’de gecikmenin azaltilmasina yone-
lik programlar bu gekilde baglamistir. Taraflara kesin siire vermek is-
teyen veya bagka yollarla yargilama hizini kontrol etmek isteyen ha-
kimler 6diillendirilirken, haksiz yere davaya devameden veya gecikme
yaratan avukatlar para cezasi 6demiglerdir.2* Dava akigi yonetimi de-
nilen kavram ortaya atilmigtir. Bu gergevede gecikmelerin 6nlenmesi ve
davalarin sistemde ilerleyebilmesi igin aktif izleme ve dava akigi yone-
timi benimsenmigtir.?5 Siiphesiz kapasite azlig1 da performansi etkile-
yen bir sebeptir. Ancak davalarin ¢ogunda sorun mahkemenin kay-
naklarinin yetersiz olmasi degil, mahkemenin etkin olmamasidir.

21 Fabri-Langbroek, s.8.
22 Cole,s.92.
23 Fabri-Langbroek, s.8.

24 The World Bank (1929t Biedmidiz Kitays Rebiys:-finetjsssomaftery. drgU.S., Prem Notes 34.
25 Fabri-Langbroek, s.8.
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Bu arasgtirma, tiim bu geligmelerin 1gig1 altinda, hukuk yargila-
masinin aktorlerini, taraflarini ve siireglerini anlamaya ve teghis etme-
ye yonelik bir pilot ¢aligma olarak diigiiniilmiigtiir. Bu yonde bir ¢aba
oldukga gereklidir. Nitekim son yillarda Tiirkiye’de biiyitk hukuk re-
formlari yapilmig ancak yeni yasalarin uygulanmasina yonelik hukuk
usulii aymi kalmugtir. Diger yandan 90 yildir kullanilan Hukuk Usu-
li’niin yerine gegecek yeni bir Hukuk Usulii Kanunu hazirlanmas: igin
kurulan Komisyon’un hazirliklari bitmigtir ve Kanun taslagi kamu-
oyuna sunulmugtur. Bu aragtirmanin sonuglarinin, hem politikacilara,
hem de yeni Kanunu hazirlayan Komisyon’a tasari ¢aligmalarinda fi-
kir vermek agisindan yardima olacagini iimit etmekteyiz.

Ucretsiz PDF Kitap Arsivi - https://rantey.org
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Hukuk Davalarinda Usul: Kisa Bir Ozet

iiriirliikteki Hukuk Usulii Muhakemeleri Kanunu, Isvigre’nin Ne-
Y uchatel?® kantonundaki yasanin Tiirkge’ye terciime edilmis hali-
dir. Taslagin hazirlandigr 1920’lerin bagindaki liberal akima 6zgii se-
kilde bu Kanundaki usul daha ¢ok taraflarin yirattiigi ve hakimin as-
gari katilimini 6ngoéren bir usuldiic Ayni zamanda usul, yazili sekle da-
yanan bir sistem olup, taraflarin tiim iglem ve taleplerinin yazili olma-
sini gerektirmektedir. Bu durum delillerin toplanmasi ve ispat yiikiine
de yansimigtir. Dolayisiyla, parasal degeri 490 YTL ve iistii olan her
iddia mutlaka yazili bir belge ile ispatlanmalidir.

Hukuk mahkemeleri, Asliye Hukuk, Sulh Hukuk ve gesitli uz-
manlagmig mahkemelerden (ticaret, fikri haklar, deniz ihtisas, ig ve
benzeri) olusmaktadir. Hangi mahkemede hangi tip davalarin goriile-
cegi iddianin 6zelligine gore belirlenmektedir. Iddianin parasal olarak
olgiilebilir oldugu, parasal degeri 6330%” YTL ve iizerinde olan dava-

26 Bu secimin nedenlerini anlayabilmek igin Bkz. Atamer, K. (1997), Gemilerin Ihtiyati Haczinde,
Seferden Men Onleminin Uygulanmasi, Istanbul Universitesi Hukuk Fakiiltesi Mecmuas:, cilt:
LV, say: 3 (Tiirkidn Rado’ya Armagan Sayisi), 5.279.

27 Bu sinirlar her yil Malig¢shakahig: KitapndasibeliddtoskbesinteBnowdp gegen rakamlar 1 Ocak
2008 tarihinden itibaren gegerlidir.
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lar asliye mahkemelerinde gorilmektedir. Kigisel haklara iliskin dava-
lar (6rnegin muris olup olmamak gibi) (her zaman parasal olarak ifa-
de edilemeyen) yine asliye mahkemelerinde gorilmektedir. Temel bir
kural olarak istisnalari bir kenara birakacak olursak asliye mahkeme-
si, 6zel yargilama gerekmedikge hemen her tiirlii davaya bakabilir.

Ote yandan Sulh Hukuk mahkemeleri, parasal degeri 6330
YTL’den az olan davalara bakmaktadir ama bu kuralin da istisnalar:
bulunmaktadir. Kira davalari ve nizasiz davalar sulh hukuk mahkeme-
lerinde goriilmektedir. Asliye mahkemeleri ile sulh mahkemeleri ara-
sindaki temel farkliliklardan biri sulh mahkemelerinde basit yargilama
usuliiniin gegerli olmasidir.

Davaya bakacak yetkili mahkemenin belirlenmesinden sonra
davaci bir dava dilekgesi ile davasini agar. Davacinin dava dilekgesine
mahkeme harglarini 6dedigine dair makbuzu eklemesi gerekmektedir.
Dava harglari1 davacinin yapmig oldugu talebin esasina gore hesaplan-
maktadir. Ornegin davacinin parasal bir talebi varsa harg, s6z konusu
miktarin % 0.4’i1 olarak hesaplanacaktir (bu meblagin dértte biri 6n-
ceden 6denmelidir). Parasal olmayan talepler ise maktu harca tabidir.
Dava dilekgesi hazir olunca ve mahkeme har¢lar1 6denince dava dilek-
cesi hakim tarafindan havale edilecek ve mahkeme kalemine génderi-
lecektir. Davanin yasal olarak bagladig tarih, mahkeme harglarinin
yatirildigy tarihtir. Bundan sonra, mahkeme kalemi dava dilekgesini
davaliya teblig edecektir.

Hukuk Usulii Muhakemesi Kanunu’nda agik¢a diizenlenmis ol-
mamasina ragmen, mahkemece bir tensip tutanagi hazirlandigi bu aga-
mada belirtilmelidir. Tutanakta ilk durusmanin yapilacag tarih, davali-
nin dava dilekgesine karg1 sunmasi gereken cevap dilekgesinin son tarihi
ve ilk durusmaya kadar ve sonrasinda teslim edilmesi gereken belgeler
yer alacaktir. Bu asamadan sonra tensip tutanag davaliya iletilmelidir.
Belirtilen belgelerin kendisine uygun gekilde ibraz edildigi tarihten itiba-
ren on giin i¢inde daval dava dilekgesine karsi cevap dilekgesi sunacak-
tir. Davalinin bagvurusu iizerine cevap siiresi mahkeme tarafindan uza-

tilabilir. Bir sonr&iﬁreﬁgrﬁggﬁﬁfﬁé@%hhf@ﬁlﬁ@'ﬁﬂ%ﬁ&si alinacaktir ve
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bunu davalinin diiplik dilekgesi takip edecektir. S6z konusu iglemler ta-
raflara yapilan tebligatlar takip eden 10 giin iginde yapilacaktir.

Hukuk Usulii Muhakemesi Kanunu’na gore dilekge aligverisini
takiben tahkikat baglamaktadir. Buradaki hakim, gergeklerin tarafla-
rin iddia ettikleri gekilde olup olmadigimi anlamak igin davaya bak-
makla yiikiimlii olan hikimle aym kisidir. Hikimin tahkikati tamam-
lamasindan sonra dosya tamam olarak nitelendirilir ve hakim dosya
hakkinda nihai bir karar verebilir. Mahkeme hakimi tahkikat siirecin-
de, kamu kurumlari ve/veya sirketler gibi iigiincii kisilerin delil sunma-
larini talep edebilir veya ifadelerine bagvurmak igin tanik dinlemek is-
teyebilir. Hikim aymi zamanda, taraflarin da delil sunmalarim isteye-
bilir. Taraflardan birinin siireye uymamasi durumunda, siire, takip
eden durugmada uzatilir. Tirkiye’de dosyanin uzman goriigii almak
icin bilirkigiye yollanmasi aligilmig bir uygulamadir. Ancak konuyla il-
gili uzman bilgisinin gerekli olmadigy, sadece bir hakimin bilgisinin ye-
terli oldugu durumlarda bile dosyann bilirkisiye sevkedilmesi gelenek-
sel bir uygulama olmustur. Bu durumun sebebi olarak mahkemelerde-
ki agir is yiikii gosterilmektedir.28

Bilirkigi raporu hazir olunca hikim taraflardan rapora iligkin
itirazlarim bildirmelerini ister. Eger taraflardan biri raporun yetersiz
oldugu konusunda hakimi ikna edebilirse, hakim bagka bir bilirkisi-
den yeni bir rapor isteyebilir. Uygulayicilar arasinda ikinci bir rapor
hazirlanmadig) siirece hdkimin kararimi genellikle bilirkisi raporunun
bulgulari dogrultusunda verdigine ve siirecin ilk derece mahkemesin-
de boylece sonlandigina dair bir inamig mevcuttur. Eger taraflardan bi-
ri karardan memnun degilse ve ihtilaf konusu miktar 1250 YTLden
fazla oldugu takdirde temyiz yoluna bagvurabilir. Genel olarak tiim
mahkemelerin kararlari, Asliye Mahkemeleri igin 15, Sulh Mahkeme-
leri igin 8 giinde temyiz edilebilir.

28 Miilakat yaptigimiz hikimlerden biri de bize s6yle soylemigtir: “Mahkemenin is yiikii daha az olsa
idi bilirkisiye giden dosya sayist da daha az olurdu. ls yiikii gok oldugunda mahkeme kendi halle-
debilecegi dosyalari dahitslizkRIDE yélItapakusivigihkipsikiaint@ykdngpktur. Bu noktada bilirki-

si kendi vicdam ile bagbagadur. Bilirkiginin karg tarafla igbirligi yapip yapmadigimi bilemezsiniz.”
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UCONCO BOLOM

Arastirmanin Amaci ve Yontemi

AMAC

u ¢alisgmada amaglanan hukuk yargilamasini sadece yasanin 6n-
B gordiigh sekil bakimindan degil, zaman iginde geligen uygulamalar
bakimindan degerlendirmek, eksiklik ve sikintilara dair sosyal bilim
metotlari ile saptamalar yapmaktir. Ayni gekilde bu galigma, uygulama-
da hukuk mahkemelerinin nasil ¢aligtigini daha iyi anlamaya yonelik
bir adim atarak bu mahkemelerin kullanicilarini ve sistemin onlara na-
sil yardimci oldugunu ortaya koymay: hedeflemektedir.

Aragtirma esas olarak, Tiirkiye’de hukuk yargilamasinin nasil
isledigini saptamaya ve bu konuda reformlar 6nermeye yoneliktir. Bu
anlamda, ¢aligmanin amaci belirli bir hipotezi sinamak degil, muhte-
mel sorunlar1 ve bu sorunlarin kaynaklarimi aragtirmakur. Yine de,
ornegin bir dava siirecinde ara kararlarin yerine getirilmesinde so-
runlar oldugu seklinde bazi varsayimlar olmugtur. Hipotezimize go6-
re, ellerinde taraflara kesin siire verme imkani olmasina ragmen ha-
kimler, bu araglara bagvurmamaktadir. Biz durumun gergekten boy-
le olup olmadigini anlamaya ve ara kararlarin yerine getirilmesinde-

ki gecikmelerderVdi8tsiy PREASR AL $6PEHANSI B unu belirlemeye
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calistik. Ozetlemek gerekirse calismada asagidaki arastirma sorulari-
na cevap aranmigtir:

1. Hukuk mahkemelerinde taraflar kimlerdir? (Gergek kisiler,
Ozel/kamu tiizel kisileri)

2. Avukatla temsil ne derece yaygindir?

3. Hukuk mahkemeleri ne tip ihtilaflar i¢in kullanilmaktadir?
Davalarda en sik goriilen talepler ne miktardadir?

4. Ihtilaflarin ¢éziilmesi ne kadar zaman almaktadir? (Hem
giin, hem de durusma say:si olarak)

S. Siire¢ nasil goriinmektedir? (Hem tebligat, hem de dilekge
aligverisi agisindan)

6. Ara kararlar nasil yerine getirilmektedir ve eger bu kararlarin
yerine getirilmesinde gecikmeler oluyorsa bunun sorumlusu kimdir?

7. Temyiz yoluna hangi siklikta bagvurulmaktadir?

8. Hakimler zamanlarini ne gekilde degerlendirmekte ve hangi
islerle ugragmaktadir?

9. Hakimler kendi ¢aligma kosullari ve sistemdeki gecikmeler
hakkinda ne diigiinmektedir? Bunlarin iyilestirilmesine dair fikirleri
nelerdir?

YONTEM

Bu aragtirmada hukuk mahkemelerindeki mevcut sorunlarin tam ola-
rak ne oldugu ve mahkemelerin etkinligini anlamak i¢in iki veri kay-
nagi kullanmilmigtir. Bu sebeple hem dava dosyalar: incelenmis, hem de
hukuk mahkemelerinde gorev yapan hakimlerle miilakatlar gercekles-
tirilmigtir. Dosya inceleme formu ve hdkim miilakat formu, aragtirma-
nin ekinde Ek 2 ve Ek 3 olarak yer almaktadir.

Dava dosyalarinin incelenmesi bu aragtirmanin en 6nemli boli-
mildiir. Nitekim bu bize hem hukuk mahkemelerinin gercek kullanici-
lari, hem bu mahkemelerde gériilen davalar, hem de bu mahkemelerin
etkinligi ile ilgili konular hakkinda temel bilgileri vermektedir. Arastir-

manin diger boliyyiini %%i&%e&sqgiﬁlﬁkﬁl/%%&}aﬁddmlerin ozellikle

kendi mahkemelerinin ve genel olarak asliye mahkemelerinin isleyisi-
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ni ne sekilde degerlendirdiklerini ortaya koymakta, sistemin igleyigin-
de sorun olarak gordiikleri konular: ve gecikmeleri nasil agikladiklari-
ni, her giin yarg sistemi ile i¢ i¢e olduklarindan daha pratik bir bakig
agisina sahip olmalari sebebiyle sorunlara getirdikleri ¢6ziim 6nerileri-
ni tartigmakta ve bize “igeriden” bilgi saglamaktadir. Dolayisiyla mii-
lakatlar, sorunlara hukukun giinlitk uygulanmas: sirasinda kargilagilan
héliyle bakma imkanini saglamakta ayrica s6zii edilen dosyalardaki
verilerle bunlari kargilagtirma firsatini ortaya ¢ikarmaktadir.

Bu boliimde veri toplamada kullanilan metodolojiden kisaca
s0z edilecektir.

DAVA DOSYALARI

Daha 6nce de belirtildigi {izere dava dosyalari aragtirmada kullanilan
en 6nemli bilgi kaynagidir. Istanbul’da kurulu olan mahkeme sistemi-
nin boyutlar1 ve karmagiklig1 ile mahkemelerdeki uygulamalarin gegit-
liligi dikkate alindiginda, dava dosyalarindan temsil kabiliyeti olan bir
orneklem olugturmak ciddi gaba gerektirmistir. Ote yandan, zaman si-
kintisi, maddi kisitlamalar ve aragtirmanin kimi zaman sahada siiphe-
li bir tutumla kargilanmasi, saha ¢alismasinda ¢ok ihtiyath bir yakla-
sim benimsememize sebep olmustur.

Orneklem Segimi

Amacimiz hukuk mahkemelerinde goriilen davalari yansitacak ve tem-
sil edecek bir 6rneklem olugturmaktir. Yukarida agiklandig iizere sulh
mahkemeleri ve asliye mahkemeleri seklinde iki tip hukuk mahkemesi
mevcut olmasina ragmen biz sadece asliye mahkemelerine odaklanma-
ya karar verdik. Bunun sebeplerinden ilki asliye mahkemelerinde go-
riilen davalarin parasal anlamda daha yiiksek degerlere iliskin olmasi-
dir. Diger bir sebep ise, bu davalarin hukuk mahkemelerinde goriilen
davalarin daha genel bir gériiniimiinii temsil etmesidir. Ayni zamanda,
biitge kisit1 sebebiyle ¢aligmanin kapsaminin sinirlandirilmas: gerek-
mig ve sadece asliye mahkemelerinde goriilen davalardan olugan bir
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Givenilir bir sonug elde etmek igin, 2000 ve 2001 yilinda agi-
lan davalar iginden 400 dava dosyasi 6rnekleme segilmigtir.?? Tiirki-
ye’de davalarin uzun siirmesi, temyiz siirecinin yavasg islemesi ve da-
va bitmeden derdest dosyalarin incelenememesi de tarih bakimindan
bu kadar geriye gidilmesini zorunlu kilmistir. Ornekleme Istanbul’un
sadece Avrupa yakasindaki mahkemeler dahil edilmistir. Nitekim Is-
tanbul’un Avrupa yakasinda goriilmekte olan davalar ve bunlarin g6-
riildiigi mahkemeler ile Asya yakasindaki davalar ve mahkemeler
arasinda biiyiik bir farklilik olmadig: diigiiniilmektedir. Mali olanak-
larin kisith olmasi ve galigmanin bir yakada yapilmasinin daha pra-
tik olmasi da bu segimi etkilemigtir. Sonug olarak 6rneklemi sadece
Istanbul’un Avrupa yakasinda kurulu mahkemelerde goriilen dava-
larla sinirlamak ¢aligmada varilan sonucun giivenilirligini azaltma-
maktadir.

Dava dosyalar1 Avrupa yakasindaki 12 adliyeden segilmistir. Bu
adliyeler Bakirkoy, Beyoglu, Bagcilar, Eyiip, Fatih, Gaziosmanpasa,
Sultanahmet, Kiigiikgekmece, Biiyiik¢ekmece, Sariyer, Sisgli ve Zeytin-
burnu’dur. Istanbul sinirlari dahilindeki iki kiigiik adliye (Catalca ve
Silivri) 6rnekleme dahil edilmemigtir.

Hangi adliyeden ne kadar dava dosyasinin segilecegi o adliyenin
is yiikiine gore belirlenmistir. Buna gore, o yillarda Istanbul’da gorii-
len davalarin toplam sayisi ig¢inde o adliyenin ig yiikii orani tespit edi-
lecek ve dosyalar o oranda segilecektir. Ek 1°de, Istanbul’da mahkeme-
lerin 2000 ve 2001 yillarindaki is yiikii ve her adliyeden segilen dosya
sayisi ve bunun genel 6rneklemdeki orani gosterilmigtir.

Her adliye iginde birden fazla hukuk mahkemesi bulunabilir.
Genel olarak, daha kiigiik adliyelerde Ek 1°de goriildiigii izere sadece
bir mahkeme bulunurken, biiyitk adliyelerde bu say1 on hatta daha
fazla olabilmektedir. Bir adliyedeki is yiikii arttikga is yikii ile bag ede-
bilmek i¢in yeni mahkemeler olusturulmaktadir.
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Bazi hakimlerin dava dosyasi incelemesine izin vermeme ihti-
maline kargilik, her adliye i¢inde birden ¢ok mahkeme secilip gerekli
goriildiigii halde bu alternatif mahkemede dosya incelenmesi yapilma-
sina karar verilmistir. Bu sebeple, en sonunda dava dosyalarinin segi-
lecegi az sayida mahkeme rastsal olarak segilmistir. Adliye bagina segi-
len mahkeme sayisi agagida Tablo 1°de gosterilmigtir. Toplam yirmi al-
t1 mahkemede dosya incelenmesi planlanmigtir. Son olarak, her mah-
kemeden alinan esas dosya sayisi uyarinca da dosyalar 6rnekleme rast-
sal olarak dahil edilmigtir. Tablo 1 her adliyede segilen dosya sayisini
gostermektedir. Dosyalar adliyede bulunan mahkemeler arasinda esit
olarak dagitilmigtir. Dosyalar 2000 ve 2001 yillari arasina da esit sa-
yida dagitilmugtir.

TABLO 1
Her Adliyedeki Mahkeme Sayisi, Ornekleme Dahil Edilen Mahkeme Sayisi ve
Her Adliyeden Segilen Toplam Dosya Sayisi

2000/2001’de Ornekleme Ornekleme
mevcut dahil edilen alinan toplam

Adliye mahkeme sayisi mahkeme sayisi dosya sayisi
Bagcilar 1 1 19
Bakirkoy 9 4 63
Beyoglu 4 2 26
Biiyiikgekmece 1 1 17
Eyiip 3 2 25
Fatih 4 2 28
GOr 3 2 26
Kiigiikgekmece 3 2 44
Sariyer 2 1 15
Sultanahmet 11 4 64
Sisli 5 4 57
Zeytinburnu 2 1 16

Inceleme igin segilen dava dosyalarindan bazilarinin herhangi
bir sebeple yerinde olmamas olasiligi goz oniinde bulundurularak, ay-
ni zamanda yedek liste de olusturulmustur. Bu listenin olugturulmasin-
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veya yedek dosyalara erismek miimkiin olmadiginda, segilmis asil da-
va dosyasina en yakin esas numarasina sahip dava dosyasini inceleme-
leri geklinde talimat verilmigtir.

Adliyelerden bir tanesinde (Bagcilar) hikimin dava dosyalarim
inceleme izni vermemesi sebebiyle veri toplanamamigtir. Bu sebeple
s0z konusu adliyede incelenmesi planlanan dokuz dosyanin, bagka
adliyelerden incelenmesi diigiiniilmiistiir. Ancak bu miimkiin olmamig
ve sonugta baglangigta incelenmesi kararlagtirilan dosya sayisindan on
tane eksik dosya incelenmigtir. Sonug olarak, toplam 390 dosya bu ra-
porun analizinde kullanilan veri tabanina dahil edilmigtir.

Incelenen dosyalarin % 69.9’u érnekleme asil olarak segilen
dosyalardir. Yedek dosyalarin % 26.2’si 6rneklemde yer almigtir. Son
olarak, dosyalarin % 3.9’u en bagta 6rnekleme secilmemis (en yakin
esas numarasina sahip) dosyalardir. Dosyalarin % 0.3’iinde (1 dava),
davanin durumu veya 6rnekleme ne sebeple segildigi (bir nedenle veri
toplama formunda belirtilmemigtir) hakkinda hig¢bir bilgimiz yoktur.
Yine de dosyalarin ¢ogunlugunun (% 96.1) 6rneklem igine rastsal ola-
rak dahil edilen dosyalar olmasi veri giivenilirligini biiyiik olgiide art-
tirmaktadir. Ote yandan, érneklem igine en basta belirlenen dosyala-
rin alinamamasi ve rastsal olarak segilen yedek dosyalarin bunlarin ye-
rine dahil edilmesi sonucunda (incelenen dosyalarin % 26.2%ini bun-
lar tegkil etmektedir) ciddi fark ortaya ¢ikmig ve 6rneklememiz hatali
olmug olabilir ancak bu hatanin hangi yonde oldugu bilinmemektedir.
Bu dosyalarin uzayan temyiz siireci sebebiyle hilen sonu¢lanmamis ol-
masi miimkiindiir. Ozellikle taraflardan birinin avukat ile temsil edil-
mesi halinde bu durumla siklikla kargilagilmaktadir. Tiirkiye’de sikga
rastlandig1 izere davanin hali derdest olmasi da miimkiindiir. Bu da-
valarin bazilari yetkisizlik sebebiyle baska mahkemelere aktarilmig ve-
ya bagka davalarla birlegtirilmig olabilir. Mahkeme argivlerindeki so-
runlar g6z 6niinde bulunduruldugunda bazi dosyalar bulunamamis da
olabilir. Sonugta bulunamamis dosyalarla ilgili bilgi mevcut olmadi-
gindan bu segim siirecinin ne gibi bir hata yarattigina dair bir deger-
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Veri Toplama

Aragtirma ekibi tarafindan matbu bir veri toplama formu geligtirilmis-
tir. Formun bir 6rnegi Ek 2°de sunulmugtur. Bu form, gergek dava dos-
yalarinin incelenmesi sonucunda olugturulmugtur. Formda baz1 soru-
larin tekrarlandigy goriilecektir. Bu durum sorulmasi gereken tiim so-
rularin forma eklenmemis oldugu izlenimini veriyor olsa da, formun
gercek dava dosyalarina bakilarak hazirlanmig oldugunun hatirlanma-
s1 gerekir. Bu sebeple, form dava dosyalar: iginde bulunan bilgileri, da-
va dosyasinin yapisini, bilginin gergek bir dava dosyasinda hangi sekil-
de yer aldigini yansitmaktadir. Forma bizi ilgilendiren tiim sorularin
dahil edilmemis olmasinin sebebi dava dosyalarinda bu sorulara yone-
lik cevaplarin bulunmamasidir. Diger yandan, formun tazminattan
isim degisikligine, bir durugsmada sonuglanan davalardan yirmi durug-
maya kadar siiren davalara kadar dava tiplerinin ¢ogunda kullanilir
olmasi gerekiyordu.

Bir davanin herhangi bir tarafinda birden fazla kisi bulunabilir.
Boylesi davalarda kolaylik olmasi amaciyla davaci/davalilardan sade-
ce birinin izlenmesine karar verilmigtir. Ancak veri toplama formunda
goriildiigi tizere, toplanan bilgilerin ¢ogu dogrudan taraflarla ilgili ol-
mayip, durugmalarda neler oldugu ve hakimlerin durugmalarda yap-
tiklariyla ilgilidir. Bu sebeple boylesi bir bilgi kaybinin verilerin kalite-
sine veya sonuglarina biiyiik etkisi olmayacaktir.

Dava dosyalarina erigebilmek igin adliyelerde hakimlerle dogru-
dan temas kurduk ve onlardan izin talep ettik. Hakimlerin bize izin
vermelerinin kendi takdirlerinde olduguna dair Adalet Bakanlig: tara-
findan yazilmig olan yazi bize ¢ok yardimci oldu ¢iinkii s6z konusu ya-
z1 Adalet Bakanhgr’nin boylesi bir aragtirmaya karsi gtkmadigini gos-
termekteydi. Bu konu hakimlerin ¢ok hassas olduklar bir konu. Yine
de pek ¢ok hdkim “onlarin dosyalarina” bakilarak yapilan bir ampi-
rik aragtirma ile ilk kez kargilagmig oldular. Bir hakim izin talebimizi
reddettiginde ayni adliye igindeki bir bagka hikime bagvurduk. Niha-
yetinde hﬁkimle%le;égg%lﬁSli:i%i&gﬁlgrrsé\ﬁb_iH{igsi/:ﬁraa:r)]%lyg(r)r&e bize destek ver-

diler. Biri harig izin istedigimiz hakimlerin tamami dosyalari inceleme-



32 istanbul asliye hukuk mahkemelerinde yargilama sireci: tarafiar, davalar ve isleyis

memize izin verdi. Veriler on bir adliyede bulunan yirmi bes mahke-
meden topland..

Metodolojik agidan veri toplama siirecinde dokuz kisinin ¢alig-
tigim vurgulamak gerekir. Veri toplama Haziran 2006’da baglamig ve
ayni yihn Eyliil ayinda bitmigtir. Bir tek dava dosyasini incelemek igin
gereken siirenin medyani®® on dakika olmustur (ortalama siire on alti
dakikadir ancak bazi davalarin ¢ok karmagik ve uzun olmas: ortala-
mayi1 etkilemigtir).

MULAKATLAR
Aragtirmada yirmi hakimle miilakat yapilmistir. Miilakatlar yari-yapi-
landirilmigtir ve kullanilan miilakat formunu Ek 3’te gormek miim-
kiindiir.

Yirmi asliye hukuk mahkemesi hikimi ile yapilan miilakatlar
11 Agustos 2006 ile 27 Subat 2007 tarihleri arasinda Istanbul’da ger-
geklegtirilmigtir. Hakimler, Adalet Bakanhg: tarafindan bize verilen
hakim listesi i¢inden rastsal olarak secilmigtir. Liste ilk 6nce sadece
asliye mahkemesi hakimlerini igerecek gekilde kiigiiltiilmiis, daha
sonra Istanbul’'un Avrupa kitasindaki mahkemeleri kapsar sekle geti-
rilmigtir. Bu sayede listede elli bir asliye mahkemesi hakimi kalmigtir
ve bunlarin timi ile telefonla irtibat kurulmugtur. On bir hikim
Adalet Bakanhgr’nm miilakatlar igin izin vermemesi, yillik izinde ol-
ma, zaman yoklugu veya tecriibe eksikligi gibi degisik sebeplerle ken-
dileriyle miilakat yapilmasim kabul etmemiglerdir. Hikimlerden biri
acik sekilde proje destekgisinin Open Society Institute — Agik Toplum
Enstitiisii olmasi sebebiyle bizimle miilakat yapmay: kabul edemeye-
cegini beyan etmigtir. Dort hikim ricamzi kabul etmigtir ancak mii-
lakatlar devam ederken bu hikimlere uygun miilakat zamani buluna-
mamugtir. Bu hdkimlerle daha sonra tekrar irtibat kurulmamgtir. So-

30 Belli bir konuda en yitksekten en diisiige kadar siralama yapildiginda, ortadaki deger medyan-
dir. Béylece, siralanan degerlerin yarisi medyanin iizerinde, yans: ise altinda olur. Ortalama he-
saplandiginda, staddaretapi BRddtamArgivismldip $aZkaoléysoda, ortalama yerine med-

yan degerin kullanilmasi daha dogrudur.
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nug olarak, elli bir hikimden yirmi dért tanesi teoride miilakat yap-
may1 kabul etmig, on biri bu talebi reddetmis ve on alt1 hdkime de hig
ulagilamamigtir.
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DORDUNCU BOLUM

Sonuclar

u béliimde aragtirmamizda toplanan verilerin istatistiksel bir ana-

lizini sunmaktayiz. Oncelikle dava dosyalarindan elde edilen so-
nuglari verecegiz. Daha sonra hikimlerle yapilan miilakatlar agiklana-
caktir.

DAVA DOSYALARI

Genel 6rneklemde toplam ii¢ yiiz doksan dosya incelenmigtir. Bunlar-
dan on tanesi ondan fazla durugma yapilmis olmasi sebebiyle analiz-
den gikartilmugtir (hatta bu davalardan bir tanesi igin tam yirmi bir du-
rugma yapilmigtir). Yine de bu dosyalar taraflarin analizi ve durugma
oncesi siireg i¢inde dikkate alinmigtir. S6z konusu ii¢ yiiz doksan dos-
yadan iig yiiz seksen bir tanesi 6rneklem kapsamindaki mahkemelerde
acgilmig davalara iligkindir. Kalan dokuz dosya yetkisizlik veya diger
sebeplerle bagka mahkemelerden gelmistir.

Mahkemelerde Goriilen Dava Tipleri
Standart kOdlamﬁgrlé} olglglg}a%psilgsqgiiykqt hstzlllfrgrlﬁer%g%kemelerine sunu-

SIZ
lan dava dilekgelerinin 6zelliginin anlagilmasi ¢ok gii¢ olmustur. Bu-
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nun igin veri toplama formunda yer alan 12. ve 17. sorular dava tipi-
nin belirlenmesi igin kullanilmiglardir.3? 12. soru igin verilen tiim ya-
nitlar 17. soru igin verilen yanitlarla kargilagtirilmig ve bunlara daya-
narak her davanin nasil siniflandirilacagina karar verilmigtir. ik basta
ortaya on beg kategori ¢tkmugtir. Ancak, verileri daha basitlestirmek
i¢in daha genig taniml alt1 dava tipi kategorisi geligtirilmistir. Bunlar
su sekilde belirlenmigtir: tiim aile hukuku davalari bir araya toplanmug
ve tek bir kategori olugturmugtur. Daha sonra bir alacagin takip veya
tahsil edilmesine yonelik davalar bir araya toplanmug ve diger bir ka-
tegori teskil edilmistir. Ugiincii kategori nizasiz olan isim veya dogum
kaydi degisikligi gibi kisisel haklara dair konulardir. Dordiinci kate-
goride miilkiyet haklarini iceren davalar bulunmaktadir. Besinci kate-
goride borglunun bir borcun ifasina engel olmak igin agmig oldugu
menfi tespit davalarini gorityoruz. Bu kategori alacak kategorisi igine
dahil edilmemigtir. Nitekim alacak tahsilatindan farkli olarak bu da-
valarda borgtan kurtulmaya ¢aligan taraf borg¢lunun kendisidir (dava
alacakli tarafindan degil, borglu tarafindan agilmaktadir). Son katego-
ride ise, kamulagtirma davalar1 yer almaktadir. S6z konusu davalar
miilkiyet davalari igine dahil edilmemigtir. Zira kamulastirma davala-
rinda daval olan daima devlet veya kamu kurum ve kuruluglaridir.
Asagida yer alan Tablo 2, dava tiplerinin daha genis dava kategorisi-
ne nasil kodlandigini ve buna iligkin dosya sayisin1 gostermektedir. Bu
yeni kategori ile saglanan yararlardan biri de baz1 davalarin kiigiik ka-
tegorilere degil de daha genis kategorilere girmesidir. Bu sebeple ”di-
ger” olarak kodlanan dosya sayisinda azalma saglanmigtir.

Asagida yer alan Sekil 1 davalarin on beg dava tipine gére da-
gilimim gostermektedir. Sekil 2°de ise, alti dava kategorisine gére olan
dagilimi gosterilmektedir.

Asagida yer alan Tablo 3’te hangi dava kategorilerinin, kimler
tarafindan agildig1 goésterilmigtir. Boganma ve kisisel davalarin sadece
gercek kigilerce agilmas: sasirtici degildir, nitekim bu davalara sadece

31 Alacak, boganma, itirazin iptali, menfi tespit, tapu iptali, tazminat, sigorta riicu ve diger.



TABLO 2

6 Dava Kategorisine Gore Yeniden Kodlanmig Dosya Sayilan

Dava kategorileri

Borgtan Kigisel Her tip igin

Dava tipi Aile Alacak  Miilkiyet kurtulma talepler Kamulagtirma Diger  toplam say:
Bosanma 161 0 0 0 0 0 1 162
Alacak 1 11 0 0 0 0 0 12
Tapu iptali 0 1 9 0 0 0 0 10
Tazminat 0 48 3 0 0 0 2 53
Nafaka 0 16 0 1 0 0 0 17
Menfi tespit 0 1 0 4 0 0 0 5
Cek iptali 0 0 0 6 0 0 0 6
Isim diizeltme 0 0 0 0 15 0 0 15
Itirazin iptali 0 26 0 0 0 0 0 26
Yas diizeltme 0 0 0 0 15 0 0 15
Kamulagtirma

miktarinin

arttirilmasi 0 0 0 0 0 7 0 7
Sigorta riicu 0 16 0 0 0 0 0 16
Ecrimisil 0 '3 1 0 0 0 0 4
Miidahalenin men’i 0 0 6 0 0 0 0 6
Diger 2 3 5 1 3 2 20 36
Her kategorinin toplam1 164 125 Ucr%?siz PDE Kita&%&rsivi = httgé//rantev Qrg 2 23 390

L€ 1er5nuos :wnjoq naunpiep
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SEKIL 1
Incelenen Dosyalarin Dava Tiplerine Gore Dagilim

Isim diizeltme %4 Yas diizeltme %4

Alacak %3 Sigorta riicu %4

Tapu iptali %3 Nafaka %4
Kamulagtirma

miktarinin Itirazin iptali

artt. %2 %7 Diger
0/09
tOCSPlt Tazminat
— %13
Miidahalenin AN
men'i %2 Bosanma%41

SEKIL 2
Incelenen Dosyalarin Dava Kategorilerine Gére Dagilimi

Alacak tahsili %32
|

| %43

Kisisel ralepler

%8

Diger %6 Kamulastirma %2

Miilkiyet haklarina dair Borg iptali
davalar %6 %3
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TABLO 3
Farkh Dava Kategorilerinin Davaci Tiplerine Gére Dagilim

Davaci

Dava kategorisi ~ Gergek kisi  Ozel hukuk tiizel kigisi Kamu tiizel kisisi Toplam

Aile 100.00 0.00 0.00 100
Alacak tahsili 48.39 43.55 8.06 100
Miilkiyet haklarina

dair davalar 52.17 8.70 39.13 100
Borg iptali 75.00 25.00 0.00 100
Kisisel talepler 100.00 0.00 0.00 100
Kamulastirma 87.50 0.00 12.50 100
Diger 86.36 0.00 13.64 100

gercek kigiler konu olabilir. Ayni gekilde gergek kigiler alacak tahsili
icin mahkemelere bagvururken, herhangi bir bor¢tan sorumlu olma-
diklarini iddia ederek borcun iptali i¢in de dava agmaktadirlar. Gergek
kigilerin mahkemeleri, 6rnegin kamulastirma gibi devletin yaptig1 hu-
kuka aykiriliklarda da kullandig1 goriilmektedir. Ote yandan, 6zel hu-
kuk tizel kisileri, hukuk mahkemelerinde gergek kisilere karsi dava
agmaktadirlar. Bu durum da olagandir. Nitekim ticaret sirketlerinden
tahsil edilecek alacaklar igin yetkili olan mahkeme ticaret mahkemele-
ridir. Kamu tiizel kigileri tarafindan agilan davalarin yarisindan fazla-
s1 miilkiyet ve kamulagtirmaya iligkindir. S6z konusu durum kamu tii-
zel kigilerinin mahkemeleri gergek kisilere/vatandaglara kargi kullan-
diklarini gostermektedir.

Taraflar

Taraf Tipleri ve Kombinasyonlan

Davacilarin gergek veya tiizel kisi olduguna dair bilgi ii¢ yiiz
seksen ii¢ davada mevcuttur. Incelenen davalarin % 78.6’sinda davaci
taraf gergek kisidir. Dolayisiyla asliye mahkemelerinin kullanicilarinin
¢ogunlugunun veya hukuk mahkemelerine hukuki sorunlari ¢6zmek

. . retsiz RDF Kitap Arsiyi - https://rantey.or “
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ortaya ¢ikmaktadir. Ticari davalar igin 6zel yetkili mahkemelerin bu-
lundugu g6z oniinde tutuldugunda varilan sonug sagirtici degildir.
Gergekten de, davalarin ancak % 15.4’linde davaci 6zel hukuk tiizel
kigisidir (sirket veya benzeri). Devlet ve kamu kurumlari sadece dava-
larin % 6’sinda davac sifatimi tagimaktadir. Burada devlet ve kamu
kurumlarinin diger devlet ve kamu kurumlari ile bir uyugsmazhk halin-
de idare mahkemelerine bagvurma imkani oldugu hatirda tutulmalidir.

Davali sifatin1 tagiyanlar bakimindan, davalarin % 82.3’iinde
sadece bir davali bulunmaktadir. Davalarin % 7.7’sinde iki davali var-
ken % 7.2sinde ii¢ davali mevcuttur. Birden fazla davali sayisina sa-
hip dosyalarda (toplam elli sekiz dosya), veri toplamay: kolaylagtir-
mak amaciyla sadece ilk siradaki davaliyla ilgili bilgi toplanmugtir. Bu
agikgas: pek ¢ok bilginin kaybedildigi anlamina gelmektedir. Ancak
davalilarin tiimiine dair bilgi toplamak verilerin sistematik olarak in-
celenmesini ciddi anlamda giiglestirmektedir. Birden fazla davalisi olan
dosyalar ¢ogunlukla alacak tahsili davalaridir (elli iki dava). Bunlar-
dan pek azi miilkiyete dair uzlagsmazlhklar ile ilgilidir.

Davalinin gergek veya tiizel kisi olduguna dair bilgi ii¢ yiiz yet-
mig dokuz dosyada mevcuttur. Davalarin % 72.8’inde davali gergek
kigi iken % 12.9’unda 6zel hukuk tiizel kisisi, % 14.2’sinde ise kamu
tiizel kisisidir.

Asagida yer alan Tablo 4te incelenen davalardaki farkli dava-
c1 ve davali kategorilerinin kombinasyonlari ortaya konulmugtur. Bu
tabloya bakarak gergek kisiler arasindaki ihtilaflarin hukuk mahke-
melerinin ig yiikiiniin % 60’in1 olugturdugu s6ylenebilecektir. S6z ko-
nusu davalarin ¢ogunlugu boganma davalaridir ve bu davalar su an-
da uzmanlagmig aile mahkemelerinde goriilmektedir. Dolayisiyla aile
mahkemelerinin kurulmus olmasinin ilk bakigta pek de kétii bir fikir
olmadig diisiiniilebilir. Ikinci en biiyiik dava kategorisi ise, devlet ku-
rumlarini dava eden vatandaslardir. Ugiincii biiyiik dava kategorisine
baktigimizda, bunun sirketlerin gergek kisilere kargi agtiklar1 davalar

olcuBuny gOrL Ry D SR KA S0 SR8, olusturmak
tadir.
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TABLO 4
Ozelliklerine Gére Davaci ve Davalilarin Dagilimi (Gergek Kisi /
Ozel Hukuk Tiizel Kisisi / Kamu Tiizel Kisisi)

Davaci
Ozel hukuk
Davah Gergek kisi tiizel kisisi Kamu tiizel kigisi  Toplam
Gergek kigi 60.22 8.06 4.57 72.85
Ozel hukuk tiizel kisisi 5.65 6.99 0.54 13.17
Kamu tiizel kigisi 13.17 0.27 0.54 13.98
Toplam 79.03 15.32 5.65 100.00

Kamu tiizel kisileri hukuk mahkemelerini ¢ok fazla kullanma-
maktadirlar. Ancak hukuk mahkemelerini kullandiklar1 durumlarda
da agtiklar1 davalar daha ¢ok gergek kisilere karsidir. Bu baglamda
devletin, mahkemelerin ig yiikiine katkida bulunmamasi gerektigi sa-
vunulabilir. Ancak konu sadece devletin mahkemelerin is yiikiine kat-
kida bulunmasi degildir. Vatandasin bu noktadaki algisinin “devlet va-
tandagi mahkemeye veriyor” seklinde olmamasi, hatta tam tersi olma-
st gerekmektedir. Devlet ile vatandaglar arasindaki uyugmazlik bulun-
masi halinde, uyusmazliklarin ¢oziimii igin daha barigcil, kullanim ko-
layhig1 saglayan ¢oziimler bulunabilmelidir.

Bosanma ve nafaka davalari artik asliye hukuk mahkemeleri-
nin yetki alanina girmemektedir. Bu sebeple yukaridaki analiz bir kez
daha bu dava tipleri disarida birakilarak yapilmigtir. Bu davalarin ¢1-
kartilmas: ile 6rneklem iginde geriye toplam iki yiiz onbir dava kal-
mugtir. Agagida yer alan Tablo 5, nafaka ve bogsanma davalarinin ¢1-
kartilmasindan sonra mahkemelerin is yiikiiniin ne kadarinin farkh
taraf kombinasyonundan olugtugunu gostermektedir. Tablodan ¢ikan
sonug oranlarin fark edilebilir derecede degistigidir. Ancak mahkeme-
lerin is yikiinii olusturan ii¢ biiyitk kategori yine aymi kalmigtir. Bun-
lar a) davacr: gergek kisi, davali: gergek kisi; b) davacr: gergek kisi, da-

vali: kamu tiizel kisisi; ¢) davaci: 6zel hukuk tiizel kigisi, davali: ger-
gek ki§i Ucretsiz PDF Kitap Arsivi - https://rantey.org
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TABLO §
Orneklemden Bogsanma ve Nafaka Davalarinin Cikartilmasindan Sonra Taraflarin
Gergek veya Tiizel Kigi Olmalarina Gore Davaci ve Davali Kombinasyonlan

Davaa
Ozel hukuk
Davah Gergek kisi tiizel kigisi Kamu tiizel kigisi Toplam
Gergek kisi 24.87 15.23 8.63 48.73
Ozel hukuk tiizel kisisi 10.66 13.20 1.02 24.87
Kamu tiizel kigisi 24.87 0.51 1.02 26.40
Toplam 60.41 28.93 10.66 100.00

Bu tablodan davaci ve davali olarak gergek ve tiizel kisilerin
mahkeme kullanimlarinda ciddi bir orantisizlik oldugu anlagilmakta-
dir. Kamu tiizel kigileri mahkemelerdeki davalarda hemen hemen egit
oranda davaci ve daval olarak yer almaktadir (sirasiyla % 29 ve %
25). S6z konusu durum kamu tiizel kigilerinin mahkemelerle olan ilig-
kilerindeki istikrari ortaya koymaktadir. Ancak diger iki kategori igin
varilan sonug bu yonde degildir. Gergek kisiler davalidan ziyade dava-
adir. (Davac olarak davalarin % 60’inda davali olarak % 49’unda).
Dolayisiyla gergek kisilerin bagkalarinin iddialarina ve taleplerine kar-
st kendilerini savunmak igin degil de, daha ¢ok kendilerinin hak ve ¢i1-
karlarini savunmak i¢in mahkemeye bagvurduklar1 anlagilmaktadir.
Ayrica kamu kurumlari mahkemelerde daha ¢ok (davalarin % 26’sin-
da) davali sifatin1 tasgimaktadir (% 11’inde davaci). Burada ilging olan
vatandaglarin kamu kurumlari ve devlete kargi idare mahkemelerini
kullanabiliyor olmalarina ragmen, kamu kurumlarinin asliye hukuk
mahkemelerinde davali oldugu durumlarin her dért davadan biri ol-
masidir. S6z konusu durum, kamu kurumlarinin hukuka aykiri uygu-
lamalar yoluyla ihtilafa yol agmaya yatkin olduklari seklinde yorum-
lanabilir. Dolayisiyla biirokrasinin hak kaybina yol agmamas: igin
diizgiin gekilde egitilmesi gerekmektedir.

Tablo 6 faf}(le SIZrBBHpﬁstgor}\larda ﬁﬁraf} LRI aldiklar1 dava tip-

Isivi
lerini gostermektedir. Her farkh taraf kombmasyonu icin farkl dava tip-



TABLO 6

Farkli Davaci ve Davali Kombinasyonalan Bakimindan Dava Tipleri (Gergek / Kamu Tiizel Kisisi / Ozel Hukuk Tiizel Kisisi)

Davaa Gergek Ozel hukuk tiizel kisisi Kamu tiizel kigisi
Daval § g g § g g § g g
= £ = * g = ~ g =

Dava tipi
Bosanma 70.98 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Alacak tabhsili 1.34 14.29 4.08 0.00 11.54 0.00 0.00 0.00 0.00
Tapu iptali 1.34 4.76 6.12 0.00 0.00 0.00 17.65 0.00 0.00
Tazminat 5.80 38.10 4.08 43.33 30.77 0.00 52.94 0.00 0.00
Nafaka 7.14 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Menlfi tespit 0.89 0.00 4.08 0.00 3.85 0.00 0.00 0.00 0.00
[sim diizeltme 0.45 0.00 28.57 0.00 0.00 0.00 0.00 0.00 0.00
[tirazin iptali 4.91 9.52 0.00 16.67 23.08 100.00 0.00 50.00 0.00
Yag diizeltme 0.00 0.00 30.61 0.00 0.00 0.00 0.00 0.00 0.00
Kamulagtirma

miktarinin arttirilmasi 0.00 4.76 10.20 0.00 0.00 0.00 0.00 0.00 0.00
Sigorta riicu 0.00 4.76 0.00 26.67 26.92 0.00 0.00 0.00 0.00
Ecrimisil 0.45 0.00 0.00 3.33 3.85 0.00 5.88 0.00 0.00
Miidahalenin men’i 0.45 0.00 2.04 3.33 0.00 0.00 11.76 0.00 0.00
Diger 6.25 23.81 10.20 6.67 0.00 0.00 11.76 50.00 100.00
Toplam 100.00  100.00 VCIBEEGOF KEPOOSV! -1HPE AN Y80 100.00  100.00  100.00
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lerinin oranlari verilmigtir. Bagka bir anlatimla, farkl taraf kombinas-
yonlarinin iginde yer almasi olasi dava tipleri gosterilmektedir. Tabloda
koyu gésterilen kisimlar taraf kombinasyonu bakimindan giftlerin yer al-
malar1 en muhtemel dava tiplerini vermektedir. Tabloda varilan sonuglar
degerlendirildiginde gercek kisiler tarafindan agilan davalarin, hem dava-
lilar hem de dava tipleri agisindan ¢ok gesitli oldugu soylenebilecektir.

Gercek Kigilerin Cinsiyeti

Gergek kisi davali ve davacilarin cinsiyeti ile ilgili veriler cinsi-
yete gore mahkemelerin hangi oranda kullandigini belirleme amagl-
dir. Davacilarin % 46.3’1, davalilarin ise % 69.9’u erkektir. Kadinlar,
mahkemede davacidan ¢ok daval sifatini tagimaktadir.

Agagidaki tabloda kadin ve erkeklerin davaci olarak yer aldig:
dava tipleri gosterilmistir. Gerek kadinlar, gerekse erkekler asliye hu-
kuk mahkemelerini en ¢ok aile ile ilgili konularda kullanmaktadirlar.
Kadinlarin bu amagla mahkemelerden erkeklere gore daha ¢ok yarar-
landig1 gozlemlenmistir. Kadinlar, erkeklere oranla ekonomik hayatin
disinda kaldiklarindan parasal taleplerde bulunan kadinlarin sayisinin
erkeklere gore daha az oldugu da g6zlemlenmektedir.

Sekil 3’te yer alan veriler Sekil 4’te de esas alinmigtir. Tabloda be-
lirli dava tiplerinde hangi cinsin daha fazla davaci olarak goérildigii
saptanmistir. Tablodan, borg iptaline iligkin davalarin kadinlar tarafin-
dan en az agldig1 anlagilmaktadir. Bu sonug kadinlarin ekonomi igin-
deki kisith rolleri g6z 6niinde tutuldugunda sasirtici olmasa gerektir.
Tek bagina boganma davalarina bakildiginda, bu davalarin % 65’inde
kadinlarin davaci oldugunu bulgusu da ilgi gekicidir. Alacak tahsili da-
valarinda cinsiyetler arasi fark diger davalara oranla daha azdir (sade-
ce % 10’luk fark). Ancak alacak tahsili davalarinin i¢inde nafaka da-
valari da yer almaktadir. Dolayisiyla kadinlarin bu dava kategorisinde
yiksek oranda bulunmalari bu sekilde agiklanmig olmaktadir. Nafaka
alacaklarinin bu kategoriden ¢ikariltilmasi hilinde davaci kadin orani-
nin % 24,4% dii%rgesi de bu sonucu destekler niteliktedir. Tiim bu so-

etsiz PDF Kitap Arsivi - https://rantey.or o e
nuglar kadinlarin ekonomk haklar veya tadd! konularla ilgili davala-
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SEKIL 3
Kadin ve Erkek Davacilarin Farkh Kategorideki Davalara Gore Dagilimi
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SEKIL 4
Farkli Dava Kategorilerinde Kadin ve Erkekler Tarafindan Agilan Davalarin Yiizdesi
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r1 daha az acgabildigini ve mahkemeleri daha ¢ok aileyle ilgili konular
icin kullandiklarini géstermektedir. S6z konusu durum kadinin erkege
ekonomik bagimhliginin bir gostergesi olarak yorumlanabilecektir. As-
inda kadinlar tarafindan agilan davalarin % 85,3’ti ya nafaka, ya da



46 istanbul asliye hukuk mahkemelerinde yargilama siireci: tarafiar, davalar ve isleyis

SEKIL §
Kadin ve Erkek Davalilarin Farkli Kategorilerdeki Davalara Gore Dagilim
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bosanma davalaridir. Bu iki tip dava, erkekler tarafindan agilan dava-
larin sadece % 41’ini tegkil etmektedir — yarisini bile degil. Tiim OECD
tilkeleri iginde kadinlarin isgiiciine katilim oraninin en diigitk oldugu
iilkenin Tiirkiye oldugu gergegi hatirlanacak oldugunda®? bu rakamlar
pek de gasirtici olmamaktadir. Tiirkiye’de gayrimenkul {izerinde miilki-
yet hakkina sahip olanlar da ¢ogunlukla erkeklerdir.

Davalilarin cinsiyetine baktigimizda Sekil S’te de gorildigi
lizere, gerek kadinlar, gerekse erkekler cogunlukla aile davalarinda da-
vali konumundadir ki bu davalarin ¢ogunlugunu bosanma davalar
olugturmaktadir. Aile hukuku davalarinda kadinlar: yine erkeklerden
daha ¢ok davali konumunda gérmekteyiz. Aslinda kadinlara kars1 agi-

32 OECD 2006 raporu ile ilgili olarak Radikal gazetesinde 25.5.2007 tarihinde gikan haberde Tiir-
kiye'de kadinlarin isgiiciine katiimi % 26.5 olarak agiklanmugtir ki hu da tilm OECD iilkeleri
iginde en son sira anlamina gelmektedir. Dort kadindan sadece biri iggiiciine katilabilmektedir.
heep://www.radikal.com.tr/haber.php?haberno=2221958tarih=25/05/2007
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lan davalarin dértte iigii aile hukuku davalaridir ki bu da onlarin eko-
nomik hayattan diglanmigliklarini bir kere daha gozler 6niine sermek-
tedir.

Avukatla Temsil

Avukatla temsil ile ilgili sonuglara dava ve cevap dilekgelerinin
incelenmesi sonucunda varilmigtir. Bunun igin, dava dilekgesi veya ce-
vap dilekgesi gibi belgelerin asil ya da vekil tarafindan mi hazirlandi-
gina bakilmigtir. Daha sonraki durugmalarda avukatla temsile dair ve-
ri ilerleyen boliimlerde tartigilacaktir. Ancak bu veriler avukatlarin du-
rugmalarda yer alip almadigina bakilarak elde edilmistir. Taraflarin
avukatla temsil edilip edilmedigini anlamaya yonelik bu iki yontem de
aslinda tam olarak giivenilir degildir. Nitekim bir kisi avukata daniga-
bilir ama dilekgeleri ve diger yazili belgeleri kendisi hazirlayip sunabi-
lir. Ancak galismada davalarin genel olarak bu gekilde yiiriitilmedigi
varsayilmig ve buna goére sonuca varilmistir.

Davacinin avukatla temsil edilip edilmedigi, 6ncelikle form igin-
de yer alan 16. maddede sorulmustur. S6z konusu bilgi mahkemeye
dava agmak igin sunulan dava dilekgesinden alinmigtir. Eger dilekge
bir avukat tarafindan hazirlanmamig veya imzalanmamigsa davacinin
bu agamada avukatla temsil edilmedigi veya imzalanmigsa temsil edil-
digi varsayilmistir.

Davalarin % 60’1inda ilk asamada davacinin bir avukati bulun-
maktadir. Bunun anlami mahkemelerdeki davalarin % 60’inin avukat
yardimu ile agilmig oldugudur. Ancak avukatla temsil farkl davaci tip-
leri bakimindan egit degildir. Bu sonug Sekil 6’dan da agik¢a anlagila-
bilecektir. Tiizel kigiler haklarini kullanmak igin gergek kisilere ihtiyag
duyar. Dolayisiyla kendilerinin avukatla temsil edildiginin diistiniilme-
si yerinde olacaktir.

Avukatla temsil, Sekil 7°de gosterildigi lizere davanin konusuna
gore de degisiklik gostermektedir. Parasal nitelik arz eden miilkiyet
haklar1 veya alacak davalarinda davacilarin avukat tutmaya daha egi-
limli oldugu anlagilmaktadir.
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SEKIL 6
Farkli Davaci Tiplerine Gore Avukatla Temsil
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SEKIL 7
Farkh Tipte Dava Acan Davacilar ve Avukatla Temsil
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Hukuk Usulii Muhakemeleri Kanunu tasarisinin kanunlagmasi
durumunda, mali degeri 50.000 YTLye kadar olan davalar ve bosan-
ma davalar1 avukat olmaksizin agilabilecektir. Bu diizenleme asagida-
ki bulgularla uyumludur. Nitekim aksi takdirde bazi kisiler dava aga-
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rak hak aramaktan ve mahkemelere erigim imkinindan tamamen
uzak kalacaklardir. Ancak, iyi isleyen bir adli yardim mekanizmasi
mevcut olmadik¢a vatandaglar bu hitkiimden yine de olumsuz etkile-
nebilirler.

Tablo 7°de farkli taraf kombinasyonlari i¢in davacilarin avukat-
la temsil edilmesi gosterilmigtir. Bir girkete karsi olan davalarda, gergek
kigilerin avukatla temsil edilmeyi daha ¢ok tercih ettigi anlagilmaktadir.
Ayni gekilde 6zel hukuk tiizel kisileri ve kamu tiizel kigisi davacilarin as-
la avukatsiz mahkemelere gitmedikleri sonucuna varilmistir.

Davalarin yiiksek bir yiizdesinin aile hukuku ile ilgili 6zellikle de
bosanma davalar1 olmas: sebebiyle boganma davast agan kadin ve er-
keklerin avukatla temsil edilme oranina bakmanin ilging olabilecegini
diisiindiik. Sekil 8 kadin ve erkekler arasinda avukatla temsilde goriilen
asimetriyi ortaya koymaktadir. Boganma davalarinin tigte ikisi kadinlar
tarafindan agilirken dava agtiklari bu ilk agamada kadinlar. erkeklerden
daha az avukat tutma egiliminde olmuslardir. Bu yine kadinlarin sosyal
ve ekonomik dislanmasinin bir gostergesi olarak diisiiniilebilir.

SEKIL 8
Boganma Davasi Agan Kadin ve Erkeklerin Avukatla Temsil Oranlari
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TABLO 7
Farkli Davaci Tipleri Igin Dava Agarken Avukatla Temsili

Davaci Gergek kisi Ozel hukuk tiizel kisisi Kamu tiizel kigisi

Q = = e = = X = =
o g 5 4 g 5 ™ g 5
& = 3 L 3 e 3
o c [ [~

Davacinin

Avukati var 47.51 85.71 47.92 100.00 100.00 * 100.00 *

Avukat: yok 52.49 14.29 52.08 0.00 0.00 * 0.00 *

Toplam 100 100 100 100 100 * 100 *

$1A3151 aA JejeARp ‘Jepjele) (DAINS ewepSieA spuLdRWANYRW NNy dAse Inquels) 0§

{*) N’nin kiigitk olmasi nedeniyle hesaplanmamugtir (N<3).
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Davalinin avukatla temsil edilip edilmedigi, dava dilekgesine
cevap verilip verilmedigine ve eger verildiyse cevabin bir avukat tara-
findan hazirlanip hazirlanmadigina bakilarak belirlenebilir. Avukati
olmayan davalilarin cevap dilekgesi hazirlama egiliminin daha diigiik
oldugu 6nemle vurgulanmalidir. Diger yandan, bagka bir agiklama da
davalimin bir avukati oldugu ama avukatin miivekkilinin davaya ce-
vap vermemesinin daha yararli olacagini diigiinmesi olabilecektir. An-
cak bu pek de olasi degildir. Kisacasi bu agamada avukati olan dava-
lilarin oraninin belirlenmesi oldukga giigtiir. Nitekim verilerimize go-
re davalarin % 32.4’linde cevap dilekgesi bizzat davali tarafindan su-
nulmugtur. Sekil 9 daval tipine gore cevabin verildigi dava dosyalari-
nin oranini ortaya koymaktadir. Varilan sonug 6zel hukuk tiizel kisi-
lerinin gergek kigilere oranla davaya cevap vermeye daha egilimli ol-
dugudur. Diger yandan davaya cevap verme bakimindan kamu ve 6zel
hukuk tiizel kigilerinin arasindaki fark gergekten ilgingtir. Bunun sebe-
bi kamu tiizel kigi avukatlarinin (kamu avukatlarinin) 6zel vekalet ilis-
kisinde olan avukatlardan daha rahat davranmalari olabilir.

SEKIL 9
Dava Dilekgesine Cevap Verilen Davalarin Davah Tipine Gére Oram
(Gergek kisi / Kamu tiizel kigisi / Ozel hukuk tiizel kisisi)
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SEKIL 10
Daval Tipine Gore Avukatla Temsil ve Dava Dilekgesine Cevap ve
Tiim Davalara Gore Yiizdesi (Gergek / Ozel hukuk / Kamu tiizel kisileri)
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Sekil 10 davalilarin avukatla temsil oranimi gostermektedir. Sol-
daki siitun cevap dilekgesi bir avukat tarafindan hazirlanmig davahla-
rin tiim verilen cevaplar igindeki yiizdesini gostermektedir. Sagda ise,
ayn veriler 6rneklem igindeki tiim davalarin sayisina gore verilmistir.
Soldaki sekle baktigimizda davalilarin dortte Gigiiniin avukatla temsil
edildigini goriiyoruz. Ancak sagdaki sekilde bunun 6rneklem igindeki
davalarin sadece % 21’ine denk geldigi sonucuna varilmaktadir. Bu se-
beple, solda verilen oranlarin yaniltici olabilecegi diiginiilebilir.

Avukatla temsil edilenlerin yiizdesinin artabilecegi agiktir. As-
linda bir bagka arastirma Tiirkiye’de sehirli niifusun % 81.5’inin avu-
katlik hizmetinden hig yararlanmadigini ortaya koymustur.3® Aym za-
manda, mahkeme tecriibesi olan vatandaglarin % 76.2’si hukuki hiz-
metlerin pahali oldugunu diisiinmektedir. Bu da yeni HUMK tasarisi-

33 Kalem, S., Jahic, G. ve Elverig, i. (2008). Adalet Barometresi, s.S.
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n1 hazirlayan Komisyon’un, zorunlu yasal temsil mekanizmasini 6ngo-
riirken dikkatli olmasi gerektigi anlamina gelmektedir.

Harglar

Davacilarin ne miktarda mahkeme harai 6dedigine dair veri toplan-
mugtir (gosterilen miktarlar YTL cinsindendir). Burada standart sapma
degerleri ¢ok yiiksek oldugundan ortalamadan ziyade medyanin (orta
nokta) kullanilmasi gerekmistir. Odenen harglar icinde en yiiksek
medyan deger 6zel hukuk tiizel kisilerine aittir. En yiiksek ve en biiyitk
standart sapma ise gercek kisilerde ortaya ¢ikmaktadir. Bu durum,
hem gergek kisiler tarafindan agilan davalarin gesitliligine, hem de da-
va agarken 6demeleri gereken miktarlarin belirsizligine isaret etmekte-
dir. Tiim gergek kisilerin sadece % S5’i dava agarken 100 YTL iistiinde
har¢ 6demigtir. Cogu, Tablo 8’de gosterilen diigiik miktarlar1 6demis-
tir. Bunun anlami gogu gergek kisi igin mahkeme harglarinin mahke-
melere erigim anlaminda ciddi bir engel tegkil etmedigi olabilir. Aym
zamanda, aile ve kigisel taleplere iligkin davalar maddi bir talep icer-
miyorsa burada daha 6nceden belirlenmig maktu harglar s6z konusu
olmaktadir. Nisbi harg, talep edilen miktarin % 0.4’iine denk diigmek-
tedir. Gergek kisilerin daha ¢ok gergek kisilere karsi aile hukuku dava-
lar1 agtiklar: digiiniilecek olursa yukaridaki rakamin ¢ok gey ifade et-
medigi diigtiniilebilir. Bagka bir anlatimla, gergek kisiler tarafindan agi-
lan diger dava tiplerinde mahkeme harglar1 bir adalete erisim engeli
olarak goriilebilir. Ayrica, 6rneklemimiz igerisinde yer alan ii¢ yiiz

TABLO 8
Farkh Davaci Tipleri Tarafindan Odenen
Mahkeme Harglarinda Gériilen Merkezsel Egilim Olgiileri (YTL)

Davaci N  Ortalama Stt. Sapma  Medyan Azami
Gergek kisi 292 43.72 367.10 4.16 5504.16
Ozel hukuk tiizel kisisi 57 37.95 149.79 11.16 1127.47
Kamu tiizel kigisi 19 13.46 25.61 1.93 99.70

Genel 368 41.26 332.20 4.16 5504.16
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doksan dosyanin birinde dahi mahkeme harglarindan feragate (adli
miizaheret) dair bir bagvuru ile kargilagilmamigtir. Bu da mevcut adli
miizaheret diizenlemesinin yoksul dostu olarak tasarlanmadigim orta-
ya koymaktadir. Bu da, harglardan feragata dair diizenlemenin gerek-
siz oldugunu degil mevcut sekliyle kullanilamadigini géstermektedir.

Durusma Oncesi Siireg

Taraflar ve Mabkemeler Arasinda Durusma Oncesi lletisim

Davalarin % 80.77’sinde dava dilekgesi davaliya teblig edilmig-
tir. Tablo 9 dava dilekgesinin kime teblig edildigini gostermektedir.
Maalesef, davalarin sadece % 33.33’tinde dava dilekgesi gergekten il-
gili oldugu kisiye teblig edilebilmigtir.

TABLO 9
Dava Dilekgesinin Teblig Edildigi Kisiler

Dava dilekgesinin teblig edildigi kisi Say1 Yiizde (%) olarak
Davalinin kendisine 130 33.33
Hane iginde bagka birine 40 10.26
Esine 11 2.82
Mahalle muhtarina 29 7.44
[lanen teblig 1 0.26
Sirketin/Kurumun daimi ¢aliganina 70 17.95
Idari amire 4 1.03
Kime verildigi belli degil 4 7.44
Kayip 76 19.49
Toplam 365 100.00

Mahkeme harglarinin 6dendigi giinden (resmi olarak davanin
agilma tarihi) dava dilekgesinin davaliya teblig edilmesine kadar gegen
siirenin medyam 18 giindiir. Bir bagka anlatimla, davalinin kendisine
karst mahkemede agilmig bir dava oldugunu 6grenmesi igin ortalama 18
gin gegmektedir. Bunun igin neredeyse ii¢ haftanin ge¢mesi aslinda tizii-
ciidiir. Dava dilekgelerinin % 80.5’i resm1 dava agma tarihinden itibaren
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bir ay iginde kars: tarafa teblig edilmigtir. Yine gekilden goriilecegi iizere
bir aydan sonra egrinin egimi degismektedir. Quangle analizi** davaliya
dava evraklarinin teblig edilmesi igin gereken siirenin degisim noktasi-
nin 28. giin oldugunu belirtmektedir. Bunun anlami, davaliya tebligatin
bu siireden once veya sonra yapildig1 davalarin nitelik olarak digerlerin-
den farkli oldugudur. Bu raporda bu konuya fazla deginilmeyecektir an-
cak gelecekte bu verilerin ciddi anlamda incelenmesi, bize bu davalarin
digerlerinden neden farkh oldugu yéniinde cevaplar saglayabilir.

SEKIL 11
Davanin Resmi Olarak Agilma Tarihi (mahkeme harglarinin yatirilma tarihi) ile
Dava Dilekgesinin Davaliya Teblig Edilmesi Arasinda Gegen Siire

100
‘P e
i
<5 804
23
‘U>\
s €
58
o5 60
sz .
T3 Medyan 18 giin
£
sé‘ 40+
5
Lo
)
@2
53D .
28 20
0 [} [] i 1 ] [] 1 1 ] 1 | ] 1 ] ] [] [] [
- N = N N M M % W\ ! W W RN ®© W RN N o ©
o o N (o'} v oo - < ~ (=] ) o N N bl 0 — <
— — — N ~ N o o o o < < < v v

Resmi dava agilma tarihi ile davaliya dava dilekgesinin teblig edilmesi
arasindaki giinlerin sayist

Tebligat siiresi farkli davali tipleri bakimindan 6nemli sayilma-
yacak farkliliklar gostermektedir. Gergek kisilere yapilan tebligat siire-
sinin medyan 19 giin iken, 6zel hukuk tiizel kigilerine yapilan tebligat

34 “Quality Control Angle Chart - Kalite Kontrol A¢i Tablosu” analizi, verilerin dagilimina ilig-
kin 6nden yapilmis bir varsayim mevcut degilse, veri kiimesi icindeki degisim noktasim belirle-
mek amaciyla geleneksel olarak miihendislikte kullanilan bir yontemdir. Veysey, Pratt, Kennedy,
Stenius ve Banks (2001) bu yéntemlerin veriler igindeki degisim noktalarim belirlemekte sosyal
bilimlerde de kullanilabilecegini kanitlamiglardir. Verilerin transformasyonuyla ortaya gikan da-

gihminda, egrideki aginin degistigi noktalar, verilerin dagihminda degisikligi gostermektedir.
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siiresinin medyani 16 giindiir. Benzer sekilde tebligat, kamu tiizel kisi-
lerine ortalama 15.5 giinde yapilmaktadir. Aslinda bunlar ilging bul-
gulardir. Nitekim Tiirkiye’de bildirilmeyen adres degisiklikleri ve ha-
reketlilikleri sebebiyle gergek kisilere erisimde daha fazla giigliikle kar-
silagilmasi beklenebilirdi. Oysa 6zel hukuk tiizel kigilerinin bir adresi
olmasi kanuni bir zorunluluktur. Kamu tiizel kisilerinin de belirgin bir
adresleri bulunmaktadir.

Dava dilekgesinin davaliya tebliginden sonra davalinin cevap
vermek igin 10 giin siiresi vardir. Burada hukuken davalinin bir cevap
vermesi gerekmediginin hatirlanmasi gerekir. Cevap sunmasi elbette
davalinin kendi yararina olacaktir. Ancak cevap vermeyen davali da-
vayi reddetmis sayilir. Davalarin sadece onsekiz tanesinde davali dava-
ciya karsi cevap sunmak igin ek siire talep etmigtir. Bu durum zorlayi-
c1 nedenler olmadik¢a on giinliik yasal siirenin makul bir siire oldugu-
nu gostermektedir. Davali tipine gore bakildiginda ise, avukat tutma
egilimi en az ve bu sebeple boylesi bir talepte bulunma olanaklari ol-
dugundan haberdar olma olasilig1 da en az olan gergek kisiler, gergek-
ten de davalarin sadece % 1.5’inde bu yonde talepte bulunmuglardir.
Kamu veya 6zel hukuk tiizel kisileri bu firsati daha sik kullanmiglar-
dir (Ozel hukuk tiizel kisileri % 15.2 ve kamu tiizel kisileri % 13.0).
Bunlarin hepsi i¢inde sadece bir davada ek siire talebi avukat tarafin-
dan yapilmigtir. Hakimler bu talepleri onsekiz davada kabul etmigler-
dir. Biri harig tiim davalarda davaliya ilk durusmada cevap hakki ve-
rilmigtir. Bu noktada hatirlaninasi gereken bir bagka konu, Tiirkiye’de
bazi kamu kurumlarinin cevap i¢in 30 giinliik siireye sahip olmasidir.
Bir davada hikim cevabin verilecegi son giinii ilk durugmadan on giin
oncesi olarak belirlemistir. Boylece cevabin davaciya 6nceden verilerek
kendisinin ilk durugmaya hazirlikli gelmesi saglanmaya ¢aligilmigtir.
Bu yontemle mahkemenin zaman kazanip kazanamayacagini gérmek
aslinda ilging olabilirdi ancak az sayida benzer dava olmasi bu sekilde
bir inceleme yapmamizi imkansiz hale getirmektedir.

Yukarida belirtildigi gibi davalarin % 32.4’inde davali tarafga
bir cevap sunulmhustur. S6z konusu davalarin yirmi tanesinde cevap di-
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lekgesi davaciya ilk durugmada verilmigtir. Belirtilen davalarin onyedi-
sinde ek siire talebi yapilmamugtir. Bu sebeple, davalinin nasil olup da
bu kadar geg cevap verebildigini anlamak miimkiin olmamigtir.
Davalilarin sunduklari cevap dilekgelerinde, davanin gorevsiz-
lik, yetkisizlik veya dava dilekgesinde taleplerin yeterince agik olma-
masi sebebiyle reddedilmesi gerektigi gibi usuli itirazlar bulunabilir. Bi-
zim orneklemimizdeki davalarda bu gibi ilk itirazlar ile az sayida da-
vada kargilagilmigtir. Ilk itiraz, bir davada yabancilik teminatina iligkin
olarak, iki davada dava dilekgesi ve cevapta yeterli detaylarin bulun-
mamasi, iki davada igboliimii itirazi, bes davada karsi davanin kabule
sayan olmamasi ve dokuz davada yetkisizlik sebebiyle yapilmigtir. Yiiz
yirmi iki davanin yiizikisinde davali hi¢bir usuli itirazda bulunmamig-
tir. Yapilan ondokuz ilk itirazin ikisi davalinin kendisi, digerleri avu-
katlar tarafindan yapilmigtir ve onbiri gergek kisilerce, altis1 6zel hu-
kuk tiizel kisileri ve ikisi kamu tiizel kisilerince yapilmigtir. Bu sayila-
rin azhig yiizdelerin dikkatli yorumlanmasinmi gerektirmektedir ancak
bu rakamlar ilk itirazlarin 6zel hukuk tiizel kisilerince biraz orantisiz
kullanimini ortaya koymaktadir. Davalilarin % 13’01 6zel hukuk tiizel
hukuk kigisi iken, yapilan ilk itirazlarin % 371°i bu kisilerden gelmek-
tedir. Ote yandan, gergek kisiler tiim davalilarin % 71’ini olugturma-
larina ragmen ilk itirazlarin sadece % S56’s1 onlara aittir. Kamu tiizel
kigilerinde boylesi bir fark gorilmemistir. Nitekim davalilarin %
14’tinii kamu tiizel kisileri olustururken itirazlarin da % 13’iinii yine
onlar tarafindan yapilmigtir. Kamu ve 6zel tizel kisiler arasindaki s6z
konusu farklilik yine avukatlarin 6zeninin bir gostergesi olabilir. Top-
lam kirkii¢ davaa (veya toplam 6rneklemin % 11.1°1) replik dilekgesi
sunmugtur. Bu, davalinin cevap dilekgesi sundugu davalarin %
34.4’tni olugturmaktadir. (Davacinin da cevap vermesi gereken).
Cevap dilekgesinin davaciya tebligi ile davacinin replik dilekge-
si hazirlamasi arasinda gegen medyan siire 16 giindiir. Kirkii¢ davanin
otuz sekiz tanesinde replik dilekgesi bir avukat tarafindan hazirlanmis-
tir (% 88.4). Ilging olan pek ¢ok davada, davacilarin avukatlari olsun
veya olmasin, replik dilekgesi sunmamig olmalardir. Baglangigta avu-
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kat yardimiyla dilekge sunan bu davacilarin % 62.5’ sonra replik di-
lekgesi vermemiglerdir. Bu oran dava agma agamasinda avukati olma-
yanlar igin daha da yiiksektir. Bunlarin % 78.9’u replik dilekgesi sun-
mamuglardir. Avukatla temsil edilmeyen kigilerin bir cevap daha vere-
bileceklerini bilmediklerini varsaymak makul olsa da, avukat bulunan
bu kadar ¢ok davada avukatlarin hangi sebeple replik dilekgesi verme-
diklerini anlamak giigtiir. Bu anlamda, bir kiginin avukatla temsil edil-
mesi veya edilmemesi arasinda ciddi bir fark olmamaktadir. Her iki
durumda da davalinin cevaplari ¢ogu kez yanitsiz kalmigtir. Davalarin
tiumiinde replik dilekgesi veren avukat ile dava dilekgesini hazirlayan
avukat aynidir. S6z konusu durum davacilarin bu agamada avukatla-
rim degistirme egilimi iginde olmadiklarini géstermektedir.

Replik dilekgesinin davaliya teblig edilmesi i¢in gegen medyan
siire 8 giindiir. Ancak alti davada dilekgenin hazirlandig ve teblig edil-
digi tarih aynidir. Tiim bu davalarda replik dilekgesi davaliya durugma
sirasinda teblig edilmigtir.

Davalarin sadece onbirinde davali diiplik dilekgesini davaciya
teblig etme imkanini kullanmsgtir. Biri hari¢ tiim davalarda bu dilekge
avukat tarafindan hazirlanmstir.

Sekil 12 davaci ve davalilarin diger tarafin iddialarina yanit ver-
mek i¢in sahip olduklari haklar gittikge daha az kullandiklarini, bagka
bir anlatimla durusma 6ncesi siiregte goriilen azalmay: sergilemektedir.

Tensip Tutanag:

Davacinin dava dilekgesini sunmasindan sonra hakim, tensip
tutanagin diizenleyerek ilk durugma giintinii belirler ve taraflarca ha-
zirlanmasi ve sunulmasi gereken belge ve delilleri siralar. Hikim bu
belgelerin sunulmas: igin kimi zaman ilk durugma oncesine kadar ke-
sin siire verebilmektedir. Tensip tutanag: davaliya genellikle dava di-
lekgesi ile birlikte gider. Tensip tutanag genellikle gerekli hazirliklar
yapabilmeleri amaciyla her iki tarafa da gonderilir. “Tensip tutanagi-
nin” hazirlanmasi1 mahkemeler tarafindan geligtirilmig bir uygulama-
dir, kanunda bu yonde bir diizenleme bulunmamaktadir. Ancak uygu-
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SEKIiL 12
Durusma Oncesi Taraflar Arasi Dilek¢e Degisiminde Azalma

Davalinin cevap

Davaci tarafindan dilekgesi sundug
dava dilekgesi l ed(fse;:l ssgl;'lszlgu
sunumu ile (112 dava)
acilan davalar
(390 dava)

lama hakimlere ilk durugma igin gereken hazirliklari taraflara bildir-
mek ve boylece ilk durugsmanin verimli gegmesini saglamak anlamin-
da bir firsat yaratmas: sebebiyle derdest davalari1 kontrol amagh bir
mekanizmadir. Mahkeme harglarinin 6dendigi giinden itibaren; ki bu
davanin resmi baglama tarihi olarak kabul edilmektedir; tensip tutana-
ginin hazirlanmasi 4 giin (medyan) almigtir. Davalarin % 75%inde ten-
sip tutanagi harglarin yatirilmasindan sonraki bir hafta iginde hazir-
lanmigtir. Bu bize s6z konusu uygulamanin gercekten de davanin ha-
kim tarafindan yonetilmesine yonelik bir ¢aba oldugunu gostermekte-
dir. Dava yonetiminin siirecin rutin bir pargasi olarak yiriitiildigi
bagka iilkelerde bu tarz belgelerin hazirlanmasi isini hakim tek bagina
yapmaz. Bunun yerine, her iki tarafin da hdkimin huzurunda biraraya
gelmesi ile ~ABD’de federal yargilama usuliinde buna durugma 6ncesi
konferans denmektedir- delillerin ve dilekgelerin sunulmasi ve diger
usuli iglerin yapilmasina dair bir zaman ¢izelgesi hazirlanir ve bu gizel-
gedeki zamanlara her héliikkarda uyulur. Cizelgedeki siirelerde herhan-
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gi bir uzatmaya ancak olagandisi durumlarda ve yine taraflarca birlik-
te karar verilir.

Yiiz elli iki davada mahkemeler tensip tutanag yardimiyla ta-
raflarin ilk durugma 6ncesinde delillerini sunmalarini talep etmislerdir
ancak sadece ii¢ davada hikim bu isin yapilmas igin kesin siire belir-
lemigtir. ilk durusmada, davalarin % 38.6’sinda taraflar talepleri tam
anlamiyla uygulamamig, % 11’inde ise istenenleri kismen yerine getir-
miglerdir. Davalarin sadece % 40’inda hakimin talepleri tam olarak
yerine getirilmigtir. Bunun anlami malikemelerin bir yandan siireci y6-
netme ve i akigini kontrol etme ¢abasi ig¢inde oldugudur. Diger yan-
dan hakimler, kullanabilecekleri yontemleri tam olarak kullanmaya
pek de istekli degillerdir. Bir bagka anlatunla kesin siireler belirleyerek
taraflarin zaman ¢izelgesine geregi gibi uymalarimi saglayabilecek yet-
kiye sahip olmalarina ragmen, bunu yari goniilli yaptiklar igin, bu
konuda tam bagari elde edilememektedir.

Hakimler tensip tutanag vasitasiyla taraflardan taniklik yapa-
caklarin listesini sunmalarini sadece yirmi sekiz davada talep etmiglerdir.
Ancak higbir davada bu listenin sunumu igin kesin siire 6ngoriilmemig-
tir. Davalarin % 42.3’tinde taraflarin ilk durugma éncesinde hig liste ver-
medikleri ve % 11.5’inde bu talebe kismen uyduklari ortaya gikmugtir.
Davalarin sadece % 42.3’linde taraflar talebe tam olarak uymuglardir ve
listeleri zamaninda teslim etmiglerdir. Bu bile bagli bagina, taraflar1 kesin
siirelere uymaya zorlamanin ne kadar 6nemli oldugunu ortaya koymak-
tadir. Aksi takdirde, taraflarin mahkemenin talebine uymak igin bir se-
bebi olmayacaktir. Talebe uyulmamasi halinde ciddi yaptirimlar getiril-
melidir. Ornek olarak ilgili tarafin daha sonra o konuyu tekrar giinde-
me getirmekten feragat etmig sayilacag: gibi yaptinmlar getirilebilir.

271 davada hakimler diger kurumlara yazi yazarak dava igin
gerekli olan bilgileri talep etmiglerdir. Sadece iki davada hakimler bu-
nun yapilmasi igin kesin siire belirlemiglerdir. Davalarin % 69.1’inde
talep edilen bilgi ilk durusmadan 6nce gergeklestirilirken, davalarin %
13.7’sinde bu siirede tamamlanamamugtir. Davalarin % 11.3’tinde ise,
is mahkeme kalemi tarafindan kismen yapilabilmistir.
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SEKIL 13
Tensip Tutanagmin Hazirlanmasi ile flk Durugma Arasinda Gegen Siire
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Ik durugma tarihi pek az dava harig (sekiz dava) hemen hemen
tiim davalarda Sekil 13’te gosterildigi iizere belirlenmistir. [k durugma
ortalama olarak mahkemenin tensip tutanagimi hazirlama tarihinden
itibaren 73 giin sonradir. Davalarin % 8.1’inde ilk durugmanin tensip
tutanaginin hazirlanmasini takip eden birinci ay iginde yapilmasi plan-
lanirken, % 38.6’sinda iki ay, % 68.4’iinde ii¢ ay ve % 93.5’inde dort
ay iginde yapilmasi planlanmaktadir. Bu aragtirmada ilk durugmaya ka-
dar en ¢ok beklenen siire yiiz altmig bir giin olarak belirlenmistir. Bu sii-
re neredeyse bir yilin yarisina denk gelmektedir.

Davaa agisindan, davanin agilmasindan itibaren (mahkeme
harglarinin 6denmesi ile) mahkeme ve hakim o6niinde ilk iglemin yapil-
masina kadar gegen siirenin ortalama 87 giin oldugu anlagilmaktadir
(neredeyse iig¢ ay). Soz konusu siire gergekten de olduk¢a uzundur.
Asagidaki tabloda davacinin dava agtig: giin ile ilk durugsmanin yapil-
dig1 giin arasinda gegen siirenin dagilimi gosterilmektedir. Sekil 15, Se-
kil 14 ile aym verileri gostermektedir ancak tabloyu bozan bir iki dig-
lak dava (“outlier”) analizden ¢ikarilmugtir (siirenin 200 giinii gegtigi
davalar).

Bu siireler bize tensip tutanaginin hazirlanmasi ile ilk durugma
arasinda 6nemli bir zaman araligi oldugunu goéstermektedir. Bunun
anlamy, taraflarin tensip tutanag; ile talep edilen belgeleri sunmak ve
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SEKIL 14
Davanin Resmi Agilis Tarihi (mahkeme harglarinin yatirildigs tarih) ile
? [lk Durusma Arasinda Gegen Siire
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SEKIL 15
Davanin Resmi Agilis Tarihi (mahkeme harglarinin yatirildig tarih) ile
itk Durugma Arasinda Gegen Siire
(Bu siirenin 200 giinii gectigi davalar buraya dahil edilmemigtir)
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Davanin resmi agthy tarihi ile ilk durugma arasinda gegen ginlerin sayist

diger gereklilikleri yerine getirmek i¢in ciddi uzun bir zamana sahip ol-
duklaridir. Dolayisiyla, burada yapilmas: gereken sey mahkemenin ta-
raflara kesin siireler koymasi ve bu siirelere uyulmasi igin taraflara da-
ha fazla baski yapmasidir. S6z konusu durum taraflar1 zamaninda ha-
rekete gegmek yoniinde zorlayici olacaktir. Bir bagka anlatimla taraf-
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larin sadece % 40’inin tensip tutanagina tam anlamiyla uydugu gerge-
gi dikkate alindiginda, davalarin % 60’inda tensip tutanag: ile ilk du-
rusma arasinda gegen siirenin boga harcandigi ortaya ¢ikmaktadir. Ay-
m zamanda ilk durugmaya kadar boylesine uzun bir zamanin gegme-
si, mahkemelerin durugsma giinii belirlemeye iligkin sorunlar1 oldugu-
nun da bir gostergesi olarak yorumlanabilir.

Durugmalar

Durusma Sayst

Bu aragtirmada incelenen davalarda, davada nihai bir karar ve-
rilmesi igin bir ila on dokuz arasinda degigen sayida durusma yapilmig-
tir. Medyan durusma sayisi iki iken ortalama durugma sayisi 3.31 ol-

TABLO 10
Yapilan Toplam Durugma Sayisinin Dava Tipine G6re Dagilim

Durugma sayisi

Dava tipi Ortalama Standart sapma Medyan Asgari Azami N
Bosanma 2.01 1.632 1 1 9 161
Cek iptali* 1.83 0.983 1.5 1 3 6
Isim degisikligi 2.2 1.612 2 1 6 15
Yas degisikligi 2.13 0.99 2 1 5 15
Ecrimisil* 3 2 2 2 6 4
Menfi tespit* 4.2 3.347 3 2 - 10 N
Sigorta riicu 3.94 2.351 3 2 10 16
Alacak tahsili 5.75 5.119 4 1 19 12
Nafaka 3.41 1.839 4 1 7 17
Miidahalenin men’i* 6.83 5.742 4 3 18 6
itirazin iptali 4.88 2.405 4.5 2 11 26
Tapu iptali 5.6 4.006 N 2 16 10
Tazminat 5.4 3.789 N 1 17 53
Kamulagtirma

bedelinin arttirilmasi*  5.71 1.799 3 8 7
Diger 3.22 2.737 2 1 12 36
Tumi 3.31 2.922 2 1 19 389

(*) N kiigiik oldugundan sayilar dikkatli yorumlanmalidir.
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mugstur. Bunun sebebi, ¢ok sayida durugsma yapilmg bir iki istisnai da-
vanin ortalama sayiyi etkilemesidir. Aslinda davalarin % 90’1, yedi du-
rugmada sona ermigtir ki bu da aslinda oldukga yiiksek bir rakamdir.
Dava siirelerinin uzunlugu agisindan ortalama ve standart sap-
ma arasindaki iligkiye bakildiginda, alacak tahsili davalarinda durus-
ma sayisi bakimindan fark (degisim) en fazlayken kamulagtirma bede-
linin arttirlmasi davalarinda en azdir. Bu baglamda, kamulagtirma be-
delinin arttirilmasi davalarinin en yiiksek ortalama degere sahip oldu-
gu dugtniilecek olursa, bu davalarin mahkemelerde karara baglanma-
s istikrarli sekilde en uzun zaman alan davalar oldugu soylenebilir.
Devletin yarginin ig yiikiine katki yapmamasi gerektigi zaten daha 6n-
ce belirtilmigti. Ancak konusu bir gayrimenkuliin gercek degerine da-
ir olan bu gibi uyugmazliklarin belki de mahkemede yargilamadan zi-
yade, tiyeleri arasinda vatandaglarin da bulundugu bir bagimsiz ko-
misyonun mal deger takdiri yapmasi gibi ¢6ziimlerle halledilmesi ge-
rekmektedir. Yiiksek medyana sahip alacagin tahsili davalarimin du-
rugma sayisinda da fark fazladir. Bu durum, davacinin mahkemeye
bagvururken durugma sayisindaki bu fark sebebiyle davanin ne kadar
siirecegine dair bir 6ngoriide bulunamadigi anlamina gelmektedir.
Alacak tahsili davalarina iliskin bu durum, davadaki taraf sayisi veya
tahsil edilmek istenen miktarin biiyiikliigi ile iligkili olabilir. Nitekim
bunlar bir uyusmazligin karara baglanmasini karmagik hale getiren et-
menlerdir. Ancak yiiksek meblaglh bir alacak davasinin karara baglan-
masinin uzun siire almasi sorun yaratmazken, diigitk meblaglh davalar-
da durum béyle olmamalidir. Davalilarin dava dilekgesine cevap ora-
nminin digiikliagi dikkate alindiginda, bu 6zellikle béyle olmamalidir.
Bu anlamda, miidahalenin men’i davalar1 alacak tahsili davalarina
benzemektedir. Zira bu davalarda da hem medyan hem de fark yiik-
sektir. Bu durum yine taraflarin davanin ne kadar siirecegine dair 6n-
gorii sahibi olmasini engellemektedir. Ote yandan boganma davalarin-
da, medyan diisiik, fark yiiksektir. Dolayisiyla, 6nceden davanin ne
kadar siirecegini 6ng6rmek gii¢c olmakla birlikte, boganma davalarinin
genellikle bir veya iki durugmada sona erecegi digiiniilebilir.
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Aslinda bu veriler, usul kurallarinin “her bedene uyar” yakla-
siminin her uyugmazhkta ¢6ziim olmadigi anlaminda yorumlanabi-
lir. Karmagikligina ve 6nemine gore her dava tiirii igin farkl usuller
izlemek gerekebilir. Nitekim bu ABD’de gelistirilen baslica dava y6-
netim fikirlerinden birisidir. Dolayisiyla en problemli olan dava ka-
tegorilerinin hangileri oldugunun ve her bir dava kategorisine 6zel
usullerin geligtirilmesi gerekmektedir. Bu baglamda, “ilk giren ilk ¢i1-
kar” olarak ifade edilen, davalarin agilma zamanina gore iglem gor-
mesi kurali yerine, dava agilirken davanin 6nemine, karmagikligina
bakilarak oncelikle bir ilk degerlendirme yapilmalidir. Zira her dava
hikimden ayni derecede ilgi gerektirmez. Bazi uyugmazliklarin mah-
kemelerin yetki alani digina gikartilmasi, giyabi kararlar ve otomatik
islemler gibi mekanizmalar siireci hizlandirmak igin bazi iilkelerde
kullanilan yollardan bazilaridir. Bu baglamda, usuli garantilerin sis-
temi istismar etmeye niyetli kisilerin yararina veya onlarin oyalayic
davraniglarina mazeret olarak degil, bu garantilere en ¢ok ihtiyag
duyanlarin yararina iglemesi gerekir.

Davacilarin avukatla temsil edildigi davalar ortalama olarak
davacinin avukati olmadigi davalardan bir durugma fazla siirmektedir
(davacinin avukatsiz oldugu davalarda medyan durugma sayisi iki
iken, davacinin avukatla temsil edildigi davalarda medyan durusma
sayisi igtiir). Bunun sebebi, baz1 dava tiplerinde avukat bulunmasinin
daha olasi olmasidir. Dolayisiyla s6z konusu davalarin daha uzun siir-
mesinin avukat bulunmasindan mi1 yoksa dava tipinden mi kaynaklan-
digini belirlemek zordur.

Durugmalar arasindaki ortalama giin saysi (ilk on durusma igin)
84.46 veya li¢ aydan biraz azdir. Sekil 16’da miinferit durugsmalar ara-
sinda gegen ortalama siire gosterilmigtir. Daha sonraki durugmalarda
iki durusma arasindaki zaman araliginin biraz arttigi gozlemlenmekte-
dir. Daha uzun siiren davalarin, durusma giinlerini daha uzun araliklar-
la tayin eden mahkemelerde goriilityor olmasi da miimkiindiir.

Burada ilging olan, davanin sona ermesi i¢in yapilmasi gereken
durugma sayisi ile nihai karar arasindaki iligkidir. Mahkemenin dava-
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SEKIL 16
Ik On Durugma i¢in iki Durusma Arasinda Gegen Ortalama Giin Sayist
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c1 lehine karar verdigi davalar iki durugsmada (medyan) tamamlanir-
ken, davali lehine karar verilen davalarin medyan durugma sayis1 dort-
tiir. Kararin kismen davacinin lehine oldugu, kismen olmadig: davala-
rin tamamlanmasi ise, en uzun siireyi almigtir (medyam bes durugma).
Bu gergekten de ilgingtir. Nitekim davacinin lehine karar verilmis olan
davalar muhtemelen ilk bagtan itibaren kolay davalardir ve hakim agi-
sindan fazla bir ig yiikii getirmemektedir. Bir bagska agiklama, davali-
nin davaciya kargi daha fazla miicadele ettigi davalarin da davali lehi-
ne sonuglanmasinin muhtemel olmasidir. Nihai karar ve dava sonucu
hususlarina ileride tekrar deginerek bu baglantilar1 aydinlatmaya ¢ali-
sacagiz.

Yapilan durugmalarda higbir iglem yapilmamasi da gecikmele-
rin sebeplerinden birisidir. Higbir iglemin ger¢eklesmedigi durusmala-
rin sayust ile ilgili veriler agagida gosterilmigtir (on durugmadan sonra-
sina iligkin veri sunulmamstir giinkii sadece ondan az dava onuncu
durugmadan sonra da devam etmistir. Bu sebeple yiizdeler pek anlam-
It degildir).

En iyimser yorumla bile yapilan durugmalarin % 18’i tamamen
bir zaman kaybi olarak goriilmektedir. Genel olarak, ilk on durugsma-
ya baktigimizda yapilan durusmalarin % 21.27’sinde higbir islem ya-
pilmamugtir. $6z konusu durum her bes durugmadan birinin bos yere
yapildigi, durugmanin katilan tiim taraflar igin zaman ve kaynak isra-
fi oldugu anlamina gelmektedir. Zaman kaybi oranlarinin dérdiincii
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SEKIL 17
Islem Yapilan ve Yapilmayan Durusmalarin Yiizdesi
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(10. durusmadan fazla durugma yapilmig dosya sayisi
10’un altinda oldugundan, buna dair istatistik verilmemigtir)

durugmadan sonra artmasi da ilgi gekicidir. Dort ile beginci durugma
arasinda bu oran % 7, bes ile altinci durugma arasinda ise % 13 ora-
ninda artmgtir.

Aragtirmada bu durugmalarda higbir iglem yapilmamasinin se-
bebini anlamak igin de veri toplanmistir. Bunun igin alinan agik uglu
cevaplar, sayisal istatistikler elde edebilmek amaciyla daha sonra kate-
gorize edilmistir. Sebepler el yazisiyla not edilmis olmasina ragmen, so-
nucta asagida Sekil 18°de goriilen kategoriler ortaya ¢ikmistir.

Gecikmeden sorumlu aktérlerin belirlenebilmesi igin gecikme
sebeplerinin kimden kaynaklandigini agiklayan kategoriler olusturul-
mustur. Bu kategoriler Sekil 19°da gosterilmistir. Ornegin, hakim
yoklugu veya hdkimin dosyay: 6nceden incelememis olmasi (davayi
gozden gecirmek igin ek siire gerekmesi) mahkeme/hakim kaynakl
bir gecikme olarak nitelendirilmistir. Ote yandan, avukat degisikligi,
taraflarin gelmemesi, taraflarin gerekli harg ve ticretleri 6dememeleri,
taraflarin sebep oldugu gecikmeler kategorisine dahil edilmigtir. Teb-
ligat sorunu ayr1 bir kategori olarak ele alinmigtir. Bu durum héliha-
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SEKIL 18
Durusmalarda islem Yapilmamasimin Sebepleri
(Durugma giinii veilen ancak iglem yapilmamig olan
toplam yiiz seksen beg durugma igin)
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SEKIL 19
Durugmalarda Islem Yapilmamasindan Sorumlu Olan Aktorler
(durugma giinii verilen ancak islem yapilmamg olan
toplam yiiz seksen beg durugma igin)
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zirda biiyiik bir sorun olan posta hizmetlerinin etkin gekilde iglemeyi-
sinden, diizgiin adres sisteminin bulunmamasindan kaynaklanan,
Tirkiye’de genel olarak tebligat yapilmasinda kargilagilan sorunlar-
dandir. Ugiincii sahislar da gecikmeye sebebiyet vermektedir (6zellik-
le mahkemelerin taleplerine zamaninda yanit vermedikleri ve mahke-
menin bilgi beklemesi sebebiyle kimi zaman davanin ilerlemesine en-
gel olduklari i¢in). Davanin yenilenmesi ayri bir kategori olarak bira-
kilmigtir. Nitekim bazi davalarda yenilemenin neden gecikmeye sebep
oldugundan pek emin olamadik. Bir dava taraflardan biri tarafindan
yenilendiginde diger tarafin veya mahkemenin yapabilecegi bir gey
bulunmamaktadir. Bu sebeple bu kategori diginda birakilmigtir. Son
olarak, takip edilmeyen dosyalar da oldugu gibi birakilmigtir. Nite-
kim s6z konusu dosyalarda her iki taraf da ii¢ aydan sonra davay ta-
kip etmeyi biraktiklari igin higbir islem gergeklesmemekte, dava agil-
mamig sayilmaktadir.

Mahkeme ve hikimler sebebiyle hicbir sey yapilmayan davala-
rin yiizdesi gergekten rahatsiz edicidir. Mahkemelerin kendi igleyigleri-
ni ve hakimleri yonetemeyerek boylesine sik hizmet vermeyi becereme-
mesi kabul edilebilir bir durum degildir. Taraflarin kendi hareketleri
sebebiyle de yiiksek yiizdede gecikme yaganmaktadir. Bu durum, mah-
kemelerin, usul kurallarina uymalar igin taraflara baski yapmaktan
kagindiginin bir gostergesidir. Aslinda iglerin zamaninda yapilabilmesi
i¢in hikimlerin taraflara kesin siire vermesi oldukga ender goriilen bir
uygulamadir ve bu da ilgingtir. Bu husus akilda tutulacak olursa taraf-
larin sebep oldugu gecikmelerin de aslinda mahkemelerden kaynak-
landig1 kolaylikla s6ylenebilir.

Ara Kararlar ve Durusmalar Arasinda Gergeklesmeleri

Farkli ara karar tipleri ve bunlarin yerine getirilmesi ile ilgili ve-
riler mahkemelerin etkinliklerini belirlemek ve gecikme sebeplerini an-
layabilmek igin toplanmigtir.
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Taniklar

Gozden gegirilen ti¢ yiiz doksan davada taniklara iligkin yiiz at-
mug sekiz ara karar verilmigtir. Bunlarin altmig sekizi tanik dinlenme-
sine dair, elli biri tanik miizekkeresi yazilmasi ile ilgili,® kirk iigii ta-
nik iicretlerinin 6denmesi igin ve altis1 ikinci kez tanik miizekkeresi ya-
zilmasi yoniinde olmugtur (zira tanik ilk ¢agirilmasinda mahkemeye
gelmemigtir). Davalarin otuz dokuzunda ara kararin icra edilmesi igin
taraflara kesin siire verilmigtir. Kirk iki davada bir sonraki durugmada
ara karar hélen gerceklesmemistir ve dokuz davada da kismen gergek-
lesmigtir. Genel olarak, davalarin % 68’inde taniklarla ilgili ara karar-
lar bir durugsmada gergeklesmigtir.

Ugiincii Sabislardan Bilgi Istenmesine Dair Yazilt Talepler

Incelenen ii¢ yiiz doksan davada verilen toplam iig yiiz elli alti
ara kararda tglincii sahislardan yazili olarak bilgi talebinde bulunul-
musgtur. S6z konusu ara kararlarin icra edilmesi ve tamamlanmasi
mahkemeleri (yaziy1 hazirlayan ve yollayan kurum olarak), taraflar
(kendileri tarafindan yapilan bu talebin iicretini ddedikleri igin) ve
ligiincii sahislari (en nihayetinde talebe uymasi gerekenler onlar oldu-
gu icin) ilgilendirmektedir. Bu kararlarin iki yiizii iigiincii kigilere y6-
nelik talep yazilmasi ve yollanmasi (mahkeme tarafindan), seksen ye-
disi iicretlerin veya harglarin yatirilmas: (taraflarca), yirmi dokuzu ta-
lebin ikinci kez yazilmasi ve yollanmasi (mahkeme tarafindan), ikisi
tanik miizekkeresi ile ilgili talebi yerine getirmeyen iigiincii sahsa uya-
rida bulunulmasi (mahkeme tarafindan) ve otuz sekizi de cevap bekle-
meye yonelik olarak alinmig kararlardir. Mahkemeler ara kararlarin
icra edilmesi igin kesin siire belirlemekte oldukga isteksizdir. Kesin sii-
re sadece yirmi dort ara kararda verilmigtir. Bu kararlar verilen karar-
larin sadece % 7’sine denk gelmektedir. S6z konusu kararlardan dok-
san dordii bir sonraki durugmaya kadar yerine getirilemezken, otuzu
sadece kismen yerine getirilebilmistir. Genel olarak, tigiincii sahislar-

35 Hukuk davalarinda taniklaragonderilen mahkeme celbi, ceza davalarinda oldugu iizere, tamk-
larin gelmemesi halinde zorla getirilme seklinde bir baski mekanizmasi igerir.
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dan yazili bilgi talep edilmesiyle ilgili ara kararlarin tigte biri bir du-
rugmada tamamlanamamugtir.

Bu aragtirma bulgulari zaman kaybini 6nleyebilmek igin mevcut
bilgi toplama mekanizmasinda degisiklik yapilmasi gerektigini ortaya
koymaktadir. Internet ¢aginda yazi yazmak gergekten hem ¢ok zaman
alan, hem maliyetli, hem de oldukga eski moda bir uygulamadir. Ayri-
ca soz konusu mekanizma ile zaten sundugu hizmet sorunlu olan bir
PTT’den medet umulmaktadir. Alternatif olarak, talepler telefonla ya-
pilabilir ama mutlaka yazili talep gerekiyorsa e-posta kullanilarak
posta ticretlerinden kurtulmak ve hem para, hem zaman kazanmak
miimkiin olabilir. Otomatik e-posta formlari geligtirilerek, amaca hiz-
met edecek kutucuklarin igaretlenmesi bir ¢6ziim olabilir.

Bilirkisi Raporlar:

Incelenen iig yiiz doksan davanin iki yiiz yetmis iigiinde bilir-
kisi raporlarina iligkin ara karar verilmigtir. Bilirkisi raporuna iligkin
yapilan talep sayisi yiiz dokuzdur. Raporlarin sunumu igin sadece
dort davada kesin siire verilmig olmasina ragmen bilirkisi raporlari-
nmin ¢ogu (% 78) mahkemeye bir sonraki durugmadan 6nce teslim
edilmigtir. Bu bulgu bilirkisilerin mahkemelerde gecikmelere sebep
olduguna dair yaygin kamy ¢liriitmektedir. Goriinen odur ki sadece
bes bilirkigiden bir tanesi gecikmeye sebebiyet vermektedir. On alti
karar bilirkisilerden gelmesi beklenen ancak bilirkisi tarafindan za-
maninda teslim edilmemis olan raporlarin beklenmesine iligkindir.
Elli karar ise, zamaninda raporunu teslim edememig bilirkisilere uya-
rida bulunulmasina yoéneliktir. Belirtilen altmig alti karar bilirkigile-
rin raporlarini zamaninda teslim edememe sikligini ortaya koymak-
tadir. Doksan ti¢ davada taraflardan bilirkisi iicretlerini 6demeleri is-
tenmistir. On iki davada hikim iicret 6denmesi igin kesin siire ver-
migtir. Baz1 davalarda kesin siireler ige yararken (bes boyle davada
O6deme zamaninda yapilmistir), benzer sayida bagkaca davada taraf-
lara 6demeyi zamaninda yapmalari igin herhangi bir bask: yaratma-
mugtir. Genel olarak, bilirkigi iicretlerinin 6denmesine yonelik karar-
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larin % 17’sine taraflarca uyulmamis ve 6deme bir sonraki durusma-
dan 6nce yapilmamigtir.

Farkli Bir Mahkemeden veya Savciliktan Dosya Istenmesi

Yiiz yirmi alti davada mahkeme, gérdiigii davada kullanmak
amaciyla bagka bir mahkemeden veya bagka bir savciliktan dava dos-
yasinin getirilmesini talep etmigtir. Belirtilen taleplerin doksan dordii
farklh mahkemeye yapilirken, otuz ikisi savciliklara yapilmigtir. Mah-
kemeler agisindan, talebin bir sonraki durugmadan 6nce yerine getiril-
meme orani % 50 iken, savciliklar i¢in bu oran % 42’dir. Bu gergek-
ten hayal kiriklig1 yaratan bir sonuctur. Zira aslinda aym tegkilat igin-
de (mahkeme sistemi iginde) basit bir belge aktarumi s6z konusudur.
Bu bulgu, mahkemelerin bazen ayni bina iginde bulundugu haller igin
daha da goke edici bir durumdur.

Taraflarca Yapilan Odemeler

Taraflarca yapilacak 6demelerle ilgili ara kararlara baktigimiz
zaman bu y6nde toplam yiiz iki karar verildigini gormekteyiz. “Temi-
nat 6denmesi”ne iligkin verilen ara karara rastlanmamigtir. Taraflarin
iicret 6demesine iligkin doksan dokuz karar bulunurken, ti¢ karar da
ek mahkeme masrafi 6denmesine dairdir. Davalarin % 93’tinde taraf-
lar ticretlerin 6denmesine yonelik talebe uymuglardir.

Taraflarca Delil Sunulmas:

Iki yiiz elli yedi davada taraflara delil toplamalari ve sunmalari
icin zaman verilmesi yoniinde ara karar alinmigtir. Davalarin %
30’unda taraflara bunun igin kesin siire verilmigti. Bu yiiksek bir
orandir. Sekil 20°de delil sunma ile ilgili kararlara taraflarin uyma
oranlar kesin siire verilip verilmedigi ile iligkili olarak gosterilmistir.
Bu sonuglar kesin siire vermenin karara uyulmasini saglamak agisin-
dan olumlu etki yaratabilecegini ortaya koymaktadir. Nitekim tarafla-
rin zamaninda herhangi bir delil sunmadiklar1 davalarin oram kesin
siire verilmis olan davalarda daha diigiiktiir. Ancak bu grup iginde tiim
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SEKIL 20
Taraflarca Delil Sunumuna Yénelik Karara Uyulmasi:
Kesin Siire Verilmig ve Verilmemis Davalardaki Oranlar
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delillerin sunuldugu dava oram yine de diigiiktiir. Kesin siire yaptirimi
ile kargilagan taraflarin bu siire zarfinda hangi delilleri toparlayabilir-
lerse onu sunma baskisi altinda, isi tam olarak bitirmeden de delil su-
nuyor olmalari miimkiindiir.

Ara kararlarin biiyiik ¢ogunlugu tigiincii sahislara yapilan yazi-
I taleplere iligkindir. Bunu bilirkigi raporlari ve taraflarca delil sunul-
masina dair ara kararlar takip etmektedir. Ugiincii sahislara yapilmug
olan taleplerin % 33’ii bir durugmada tamamlanmazken, bilirkisi ra-
porlarinin % 78’ bir sonraki durugmadan 6nce teslim edjlmistir. Ta-
raflarin % 527i ise delillerini bir durugsmada sunabilmiglerdir.

Ara kararlarin gergeklesmemesinin sebeplerine dair veri topla-
narak, veriler kategoriler halinde su sekilde siniflandirilmigtir: Tarafla-
rin hatasi/bagarisizhig (taraflar delil sunmamgtir, ifadesinin alinmasi-
m istedikleri tamigin adresini verememigtir, taraflar gelmemistir, vb.),
mahkeme sisteminin hatasi/basgarisizligi (mahkeme diger mahkemeler-
den veya yargi kurumlarindan belge alamamugtir) ve iigiincii sahislarin
basarisizlig1 (zamaninda istenen bilgileri vermeyen diger devlet kurum-
lar1 ve benzeri). Sekil 21, ara kararlarin yerine getirilmemesinden do-
layr sorumlu olan kisi ve kurumlari ortaya koymaktadir.
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SEKIL 21
Ara Kararlara Uymayan Aktorler

Taraflar
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Bu bulgular, mahkeme sistemi ve hakimleri rahatlatmasi ve ku-
surun taraflarda oldugunu gosterir gibi gériinmesine ragmen, sonuglar
ashinda taraflar kararlara uymaya zorlayamayan bir sistemin bagari-
s1izhig1 olarak algilanmalidir. Sistemi y6neten ve yiiriitenin taraflar de-
gil, hakimler olmasi gerekmektedir.

Nihai Karar/Hiikiim

Davanin Islem Goérme Siiresi

Sorusturmanin tamamlanmig olmasi hilinde hikim nihai kara-
rim verir. Kararin gerekgesi daha sonra yazili olarak hazirlanir ve ta-
raflara teblig edilir. Davanin baglangig tarihi olarak mahkeme hargla-
rinin yatirildigy giini alacak olursak ve son durusma tarihini de dava-
nin sona erme tarihi olarak kabul edersek, bu ¢alismada bir davanin
tamamlanma siiresine dair medyan degerin 198 giin oldugu sonucuna
varilmaktadir. Ancak bu siire de 2 giin ila 1753 giin arasinda degis-
meketir. Sekil 22’de varilan sonug ayrintil olarak gosterilmistir.

Sekil 23’te gorildiigii tizere davamin uzunlugu dava tipine gore
degismektedir. Isim degisikligi veya yas diizeltme gibi nizasiz davalarin
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SEKIL 22
Davanin Resmi Agilig Tarihi (mahkeme harglarinin 6dendigi giin) ile
Mahkemenin Nihai Kararim Verdigi Giin Arasindaki Siire
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SEKIL 23
Farkh Dava Tipleri Igin Dava Siiresinin Medyan Uzunlugu
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() Bu davalarda N onun altindadir. Bu sebeple medyan degerlerinin dikkatli yorumlanmasi ge-
rekir.

bile, en az dort ay siirdiigii bu sekilden anlagilmaktadir. Bu bile bagh ba-
sina bir hayal kirikligidir. Ekonomik haklarla ilgili ve dolayisiyla her iki
tarafin da avukat ile temsil edildigi davalara baktigimizda ise, davala-
rin 253 ile 498 giin arasinda sonuglandigini gérmekteyiz. Her tirli
standart agisindan bakildiginda, bunun gecikme olarak nitelendirilebi-
lecegini soyleyebiliriz. Bu gergekten de kabul edilebilir bir siire degildir.
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Sekil 24 dava siiresinin farkli davaci kombinasyonlarina gore
nasil degistigini gostermektedir. Bazi kombinasyonlarda gegerli veri-
ye sahip tek bir dava oldugundan, bu kombinasyonlar gosterilme-
migtir.

Davalarin ¢ogunlugunda (% 85) gerekgeli karar son durugma-
nin gorildigi tarihte yazilmigtir, Teoride bunun anlami hakimin gerek-
geli karari son durugma ile ayni giin yazdigidir. Ancak durum gergekte
boyle olmayabilir. Hakimlerin gerekgeli kararlari sonradan yazarak ka-
rarin altina son durugma tarihini vermeleri de miimkiindiir. Hitkmiin
son durugma ile ayni giin yazilmadig1 veya en azindan ayni tarihi tagi-
madig1 davalarda, son durugma ile gerekgeli kararin verilmesi arasinda
gecen siirenin medyan degeri 63 giin olup, bu siire 1 giin ile 199 giin
arasinda degismektedir. S6z konusu durum mahkeme sisteminin baga-
nsizligl anlamina gelmektedir. Nitekim bir kararin boylesine uzun bir
zamanda yazilabilmesi kabul edilebilir bir durum degildir.

Taraflarin ek mahkeme harci 6demesi gerekmeyen davalarda
(bunun anlami hitkmiin derhal teblig edilebilmesidir) kararin son du-
rugma tarihinden itibaren davaciya teblig edilme siiresinin medyani 27
giin, davaliya teblig edilme siiresinin medyani ise 23 giindiir. Ek harg

SEKIL 24
Farkh Davaci ve Davali Kombinasyonlari Igin Davanin Medyan Uzunlugu
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(*) Bazi kombinasyonlar i¢in N ¢ok diiiik oldugundan bunlar gekilde gosterilmemistir.
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yatirilmasi gereken davalarda ise, (yiiz yedi dava) hitkmiin davaciya
teblig edilme siiresinin son durugma tarihinden itibaren medyani 31
giin, davaliya teblig edilme siiresinin medyam 44 giindiir. Ek harglarin
Oddenmesinden sonra mahkemelerin karari1 davaliya teblig etme siiresi-
nin medyani 9 giindiir ve hiikiim ¢ogu davada hemen hemen ayni ta-
rihte davaciya teblig edilmektedir.

Davanin Sonucu

Bu o6rneklemde, mahkeme davalarin % 44’tinde davaci lehine
karar vermigtir. Davalarin % 11.6’sinda davacinin tiim talepleri mah-
keme tarafindan karsilanmamakla birlikte, kararlar kismen davacinin
lehinedir. Davalarin % 15.7’sinde karar davacinin aleyhine, dolayisiy-
la davalinin lehinedir.

Davalarin % 26.2’sinde davaya devam edilmemigtir. Bu gergek-
ten de yiiksek bir devam etmeme oranidir (her dért davadan biri). S6z
konusu durum mahkemelerin dava yiiklerinin tahmin edildigi kadar yo-
gun olmayabilecegini de ortaya koymaktadir. Devam edilmeyen davala-
rin % 48.5’inde, devam etmeme ikinci durusmadan sonra gergeklesmig-
tir. Bunun sebebi, davacinin ardarda iki durusmaya gelmemesi hélinde,
iddiasindan vazgegmis sayilacagi ve davaya devam edilmeyecegini belir-
ten usul hukuku kurali olabilir. Devam edilmeyen davalarin tiimii agi-
sindan degerlendirme yapildiginda, davalarin % 13.9’u tahminen dava-
cinin iddiasindan vazgegmesi tizerine, ilk durugsmadan sonra diigmiigtiir.
Davalarin % 16.8’ine, iigiincii durusmadan sonra devam edilmemigtir.
Davalarin % 20’sine, en fazla dért durugsma devam edilmistir. Davalar-
dan oldukga az bir kismina, yedi veya daha fazla durugmadan sonra de-
vam edilmemistir. Bir davaya ise, on dokuz durusmadan sonra devam
edilmemigtir. Devam edilmeyen davalarin % 80’inde davacilar gergek
kigilerdir, digerlerinde 6zel hukuk tiizel kisileridir. Bu aymi zamanda
avukatla temsil edilme egilimi de daha diisiik olan gergek kisilerin mah-
kemede hak arama zorlugu yagadiginin ve davalardan bu sebeple vaz-
gectiklerinin bir gostergesi olarak da yorumlanabilir.

Mahkeme tarafindan hitkme baglanan davalara bakildiginda



78 istanbul asliye hukuk mahkemelerinde yargilama sireci: taraflar, davalar ve isteyis

SEKIL 25
Farkli Davaci-Davali Kombinasyonlarina Gore Verilmig Nihai Kararlar
(baz1 kombinasyonlarda N kiigiik oldugu igin tiim kombinasyonlar gosterilmemistir).

1
Kamu tiizel - Gergek |

Ozel tiizel - Ozel tiizel

Ozel tiizel - Gergek

Gergek - Kamu tiizel

Gergek - Ozel tiizel
Gergek - Gergek

%0 %20 %40 %60 %80 %100
Nihai karar

Davaci-Davali kombinasyonlan

B Davacinin talebi reddedilmig
O Davacinin talebi tamamen kabul edilmig
M Davacinin talebi kismen kabul edilmis

(taraflarca vazgegilen degil), davalarin ¢ogunlugunun davaci lehine so-
nuglandig1 saptanmugtir. Aslinda davalarin % 61.73’ti davacinin tale-
binin tam olarak karsilandig bir nihai kararla sonuglanmaktadir. Da-
valarin % 16.25’inde ise, davacinin talebi kismen kargilanmigtir. Da-
valilar davalarin sadece % 22.02’sinde hakl bulunmuglardir. Sekil
25’te davaci-davali kombinasyonlari ve devam edilmemis davalarda
alinan sonuglar ortaya konulmustur.

Sekil 25 mahkemelerin davacilara hosgoriilii baktiklarini gos-
termektedir.

Temyiz

Orneklem iginde sadece kirk sekiz davada temyize gidilmigtir. Bu mah-
keme tarafindan karara baglanan davalarin % 17’sine denk gelmekte
ve “tiim davalarda temyize gidiliyor” seklindeki yaygin kaninin aksini
gostermektedir. Temyizlerin % 41.7’si davaci tarafindan yapilirken, %
43.8’i daval tarafindan, % 14.5’i de her iki taraf¢a yapilmigtir. Tem-
yiz dilekgelerinin kirk tanesi (% 83.3) bir avukat tarafindan hazirlan-
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mugtir. Sadece on yedi davada karsi taraf temyize cevap vermistir. Ve-
rilen cevaplarin on bes tanesi bir avukat tarafindan hazirlanmgtir (ce-
vaplarin % 88.21).

Dosyanin temyiz edildigi tarih ile Yargitay’a gonderildigi tarih
arasinda gegen siirenin medyamn: 80 giindiir. Temyiz dilekgesinin karg
tarafa teblig edilme siiresinin medyani sadece 8 giin oldugundan, bu
stirenin hangi sebeple bu kadar uzun oldugunu anlamak miimkiin de-
gildir. Karg: tarafin cevap vermek igin 15 giin siiresi olduguna gore,
teknik olarak dosyanin temyizi ile dosyanin Yargitay’a gonderilmesi
arasinda gegen siire 30 giinden fazla olmamalidir.

Temyizlerin % 83’11 ilk derece mahkemesinin kararinin onaylan-
masi ile sonuglanirken (otuz dokuz dava) temyiz taleplerinin % 17’si (se-
kiz tanesi) reddolunmugtur. Bir dava inceleme sirasinda hilen siirmek-
teydi. Temyize bagvuru ile Yargitay kararinin bagvuru sahibine teblig
edilmesi arasinda gegen siirenin medyami 129 giindiir. Bunun anlamu,
temyiz bagvurusunun ilk derece mahkemesinde yapilmasindan Yargitay
kararinin alinmasina kadar gegen temyiz siirecinin 148 giine denk geldi-
gidir. Davalarin % 10’unda s6z konusu siire bir yildan uzundur. Istisna
teskil eden bir davada ise temyiz siireci 547 giin siirmiigtiir. Belirtilen sii-
reler, Yargitay’in ciddi anlamda etkinlikten uzak bir performans sergile-
digini ortaya koymaktadir ki bu derinlemesine incelenmesi gereken bir
husustur. Mahkemelerde goriilen her bes davadan sadece birinin temyiz
edildigi digtiniilecek olursa durumun ciddiyeti daha iyi anlagilacaktir.

MULAKATLAR

11 Agustos 2006 ild 27 Subat 2007 tarihleri arasinda 20 Asliye Hu-
kuk Mahkemesi hakimiyle Istanbul’da miilakatlar yapilmigtir. Hakim-
ler Adalet Bakanlig: tarafindan bize bagka bir aragtirma igin verilmig
olan listeden rastsal olarak secilmigtir. Miilakatlar Sirkeci ve Sigli Ad-
liyelerinden 4’er hakimle, Bakirkéy’den 3, Fatih, Gaziosmanpaga ve
Eyiip Adliyelerinden 2’ser ve Sariyer, Beyoglu ve Zeytinburnu Adliye-
lerinden birer hakimle gergeklestirilmigtir. Miilakatlara dair bazi sonug
Ozetlerini Tablo 11°de gérmek miimkiindiir.
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TABLO 11
Hakimlerle Yapilan Miilakat Sonuglarinin Ozeti

Toplam Hakim Sayisi 20
Toplam Kadin Hikim Sayisi (Soru 2) 5
Toplam Erkek Hakim Sayis: (Soru 2) 15
Toplam Adliye Sayis1 * 9
Toplam Kayit Edilen Miilakat Sayist 6
Ortalama Miilakat Siiresi (dakika) 43 Ortalama: 43.25 Medyan: 39
Hakimlerin Ortalama Yagi (Soru 1) 52 Ortalama: 51.6 Medyan: 53

Ortalama Hakimlik Siireleri (yil) (Soru 3) 24 Ortalama: 23.85 Medyan: 26
Hukuk Mahkemelerinde Ortalama

Hakimlik Siireleri (y1l)** (Soru 4) 17 Ortalama: 17.35 Medyan: 18
20 Mahkemedeki Toplam Derdest

Dosya Sayisi (Soru §) 10.622
Derdest dosyalarin Ortalama Sayis1 ** 531 Ortalama: 531.1 Medyan: 516

Her Yil Agilan Ortalama Dava Saysi

(19 Mahkeme, 1 Eksik bilgi)*** (Soru 6) 538 Ortalama: 538.42  Medyan: 500
Hafta Bagina Diigen Ortalama Durugma 2-3 6 hakim: 2 giin

Giin Saysi (Soru 8) 9 hakim: 3 giin

5 héakim: 2 veya 3 giin

Giin Bagina Durugma Siiresi (Soru 9) Yarim gin/ 17 hakim: yarim giin/6glene kadar,

oglene 2 hitkiim: duruma bagl/degisir;
kadar 1 hakim: 1.5 saatten uzun degil

Durugma Giinii Bagina Ortalama .
Dosya Sayisi (Soru 10) 29 Ortalama: 29.05 Medyan: 30

*)

(**)

(ttl)

Bu miilakatlar Istanbul’un Avrupa yakasindaki Asliye Hukuk Mahkemelerinde gergeklestiril-
migtir. Sadece bu mahkemelerin secilmis olmasi (sulh mahkemelerinin ve Asya yakasindaki
mahkemelerin seqilmemesi)36 daha ¢ok mali sebeplerden kaynaklanmaktadir. Miilakatlar ya-
pildig) sirada Istanbul’'un Avrupa yakasinda 14 Adliye oldugu dissiiniiliirse (sadece asliye mah-
kemesi olan, is mahkemeleri, gocuk mahkemeleri ve benzerleri harig) miilakatlar farkh bir nii-
fusu kapsamigtir.

Burada 3 temel tip veri bulunmaktadir: 1) Derdest dosya sayisin1 tam olarak veren hakimler
(ya kendileri bu sayiy1 biliyorlardi ya da mahkeme kalemine danigarak bu bilgiyi vermigler-
dir); 2) Derdest dosya sayisina iligkin belli bir aralik veren hakimler (6rnegin 950-1.000); ve
3) Yaklagik bir say1 veren hakimler (6rnegin 1.000 iistii veya yaklagik 1.500 gibi). Bunlari na-
sil saydigimiz ise soyle agiklanabilir: Tam olarak verilen sayilar ile yaklagik sayilar olduklar:
gibi alimirken belirli bir aralik seklinde verilen sayilarda bir orta nokta belirlenmig ve gegerli
sayinin o oldugu kabul edilmigtir. Ornegin hikim bu arahig 500-550 olarak séylediyse veri
olarak 525 alinmgtir.

Burada miilakat sirasinda hikim bu soru igin gegerli bir veri verememigtir, o nedenle burasi
bog birakilmistir ve toplam cevap sayis1 19’a boliinmiistiir.

36 Asliye Hukuk Mahkemeleri ile ilgili daha fazla bilgi bu raporun Girig béliimiinde verilmistir.
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TABLO 12
Hakimlerin Is Yiikii ile Ilgili Ozet Sonuglar

Tiim asliye mahkemeleri arasinda:
EN AZ derdest dosya sayist Zeytinburnu Asliye Hukuk Mahkemesi
EN COK derdest dosya sayis Istanbul (Sirkeci) Asliye Hukuk Mahkemesi

Bu agamada hakimlerin daha nitelikli sorulara verdikleri cevapla-
ra bir g6z atalim. Miilakat formunda yer alan sorularin cevaplarini yo-
rumlamak i¢in kullanilan yéntem igerik analizidir. Cevaplar, cevap veril-
me frekanslarina gore kategorilere boliinmiistiir. Analiz birimi olarak il-
gili soruya verilen cevabin tamami alinmigtir. Yine de miilakatlar yar
yapilandirilmig bir gekilde gergeklestirildigi i¢in siklikla miilakatin tiimi
analiz birimi olarak kullanilmigtir. Nitekim hakimler bazen bir soruya
diger sorular baglaminda ek cevaplar da vermiglerdir.

Soru 7: Hdakim olarak, bir haftada, durusmalara ¢ikmaktan
bagka, ne gibi igler yapryorsunuz?3?

Bu soru, hikimlerin yargisal faaliyetlerinden bagka hangi igler-
le ugrastiklarimi anlayabilmek amaciyla sorulmugtur. Bu soru sorulur-
ken aragtirma ekibinin diger saha projelerinde hakimlerle yasadigi et-
kilesimden ilham alinmigtir. Aragtirma ekibi pek ¢ok kereler hakimle-
rin meslek tanimlarina uymayan igleri yapmaktan sikayet¢i olduklari-
ni ve bu tarz iglerin hakimlerin igi olmadigini séylediklerini duymus-
tur. Bu gorevler siklikla idari gorevler olarak nitelendirilmektedir. Bu
sebeple soru iki parga hilinde sorulmugtur: oncelikle hakimlerin yar-
gisal gorevleri daha sonra varsa idari igleri.

Hakimlerin yargisal faaliyetleri asagida verilmigtir:

1) Dava dosyasi incelemek,

2) Karar yazmak,

37 Miilakat sorularina 7. sorudan baglanmasinin nedeni ilk 6 sorunun demografik verilere iliskin
olmasi nedeniyledir.
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3) Kaesif,

4) Cesitli taleplere iligkin yazilar1 yazmak ve imzalamak,

5) Yargitay’in kendi iglerini ilgilendiren kararlarim1 okumak ve
incelemek,

6) Nobet¢i mahkeme olarak hizmet vermek,

7) Hakimleri izinli veya mazeretli olan mahkemelerde goérev
yapmak,

8) Diger igler (istinabe, ihtiyati tedbir karari verilmesi veya kal-
dirilmasi, teminatin iadesine karar verme gibi).

Belirtilen yargisal gorevlerden bagka, yalmzca alti hikim, bazi
idari gorevlerden so6z etmistir. Hukuken hikimlerin idari gérevleri dev-
let memurlarinin kayitlarimi tutmak, gelig gidislerini takip etmek ve di-
siplin 6nlemleri almak olarak tanimlanmigtir.® Bu hakimlerden ikisi
Adalet Komisyonu iiyesi olduklarim, bunun da kendi bolgelerindeki
yargisal konularla ilgili ek is yapilmasin gerektirdigini soylemiglerdir.
Ug hakim mahkeme kalemini gozetme gorevleri oldugunu belirtmis ve
kalemin ekipman yoklugu sorununu ¢6zmek igin yaptiklar: yazigma-
lardan bahsetmiglerdir. Bir hikim ise sadece yilda bir kere gegici ola-
rak yeni memurlari egitme isi ile gorevlendirildigini eklemigtir.

Soru 11: Bir durusma ortalama olarak ne kadar siirer?

Hakimlerin her giin katildigi durugma sayisinin yiiksekligi dii-
suniildiigiinde bu soru aslinda bir hakimin her durugmaya ortalama
olarak ne kadar zaman ayirdigini anlamak igin sorulmustur. Bu veri
¢ok farkl gekillerde yorumlanabilecektir. Bunlardan ilki veriyi olumlu
alarak, mahkemelerin ne kadar hizli ¢aligtiginin géstergesi oldugunu
diigiinmektir. Diger taraftan veri, mahkemelerin etkin olmadig: seklin-
de de yorumlanabilecektir. Cok sayida dosya bulunmasi her dosyaya
yeterli 6zenin gosterilmedigi ve bunun da siiregte gereksiz gecikmelere
sebep oldugu seklinde bir diigiince de uyandirabilir.

38 Bu idari gorevler Devlet Memurlari Kanunu, Hukuk ve Ticaret Mahkemelerinin Yaz Igleri Y6-
netmeligi gibi hukuki diizenlemelerde yer almaktadir.
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Yirmi hikimin onsekizi durugma siiresinin agagida sayili husus-
lara bagli oldugunu s6ylemigtir:

1) Dosyanin igerigi/konunun 6zelligi,

2) Davanin bulundugu agama,

3) Durusmada taniklarin mevcudiyeti/yoklugu.

Hakimler hukuk usuliiniin yazili olmasina sik sik deginmisler-
dir ki bunun anlami “zamanin konugmayla harcanmadigidir”. Durug-
ma siiresinin uzunlugunun dosya icerigine bagh oldugunu séyleyen ha-
kimler mahkemenin bilgi talep ettigi diger kurumlardan cevap alama-
diklar1 durumlarda bunlarin sebebiyet verdigi gecikmelerden bahset-
miglerdir. Belirtilen hallerde olagan uygulama, durugmayi bagka higbir
sey yapmadan ertelemektir. Nitekim yargilama mahkeme tarafindan
talep edilmis belgeler gelene kadar ilerleyememektedir. Bir hakim,
mahkemenin tensip tutanaginda siralanan islemleri yapmasinin daha
uzun, kayitlarin ve ara kararlarin hazirlandigi durugmalarin daha kisa
stirdiigiinii 6zellikle belirtmigtir. Durusma siiresinin uzunlugunun dos-
yanin bulundugu agamaya bagli olduguna deginen hikim ilk durugma-
nin daha uzun siirdiigiini, ¢iinkii iki tarafin ifadelerinin alinmasinin
uzun zaman aldigini belirtmigtir. Hakimlerin ¢ogu, durugmalarin
uzunlugunun durugmada tanik dinlenip dinlenmemesine de bagh ol-
dugunu soylemektedir. Hakimler tanik olmasinin durugmayi daima
uzattigini belirtmiglerdir. Cok sayida tanik olan durugmalarda durug-
ma daha da uzun siirmektedir. Ciinkii tek bir tamgn ifadesi bile yak-
lagik bes dakika almaktadir.

Soru 12: Bir dava ortalama olarak ne kadar siirer?

Bu soru belli tip davalarin daha uzun siiriip siirmedigini veya
bazi davalarin digerlerine gore daha kisa siiriip siirmedigini belirle-
mek icin sorulmugstur. Burada amaglanan bir hukuk mahkemesinde
herhangi bir dosya igin ortalama bir siireden bahsetmenin miimkiin
olup olmadigini anlamak boylece genel siire¢ hakkinda bilgi edinebil-
mektir.
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Bu sorunun cevaplarinin kategorize edilmesi ¢ok zor olmustur.
Nitekim hakimler jenerik bir dava igin herhangi bir sabit ortalama sii-
re vermekten kaginmiglardir. Bunun yerine siirenin gesitli etmenlere
bagh oldugunu soylemislerdir. Diger kurumlarm nasil igledigi, bu isle-
yisin mahkemenin galismalarini nasil etkiledigi (Polis, PTT Genel Mii-
dirligii, diger mahkemeler, resmi kayit tutan kurumlar, belediyeler,
Adli Tip Kurumu, Tapu Kadastro, Trafik gibi) hikimin bilgi ve kapa-
sitesi, taraflarin delil sunup sunmadigy, tanik igin gerekli harglar1 6de-
yip 6demedigi ve benzerleri belirtilen sebepler arasindadir. Ug hakim
gecikmelerin mahkeme ve hakimlerin kontrolii diginda gergeklestigini
ozellikle belirtmigtir.

Ellerindeki davanin igeriginin ve dava tipinin durugma siiresini
belirledigini soyleyen hakimler, genellikle tebligat sorunu olmayan, ge-
hir diginda bulunan mahkemelerden herhangi bir yardim talep edilme-
yen, bir baska mahkemede siirmekte olan bir davanin sonucunu bek-
lemeyen (ceza mahkemesi)®® veya ¢ok fazla tamig1 olmayan davalarin
uzun siirmedigini belirtmiglerdir. Ozel dava tiplerinden érnek veren
hakimler, niifus ile ilgili, 6rnegin isim veya yas degisikligi davalarinin
veya tapuda isim degisikligi davalarinin fazla zaman almadigini hatta
bir durusmada bile bitebildigini soylemistir. Ancak gayrimenkullere
iligkin davalar, maddi olmayan zarar, hasar ve maddi kayiplara iliskin
davalar ile veraset davalari diger davalardan genellikle daha uzun siir-
mektedir.

Bir hikim her geyin usuliine uygun yiiriimesi durumunda bir
davayi ortalama ii¢ durugmada bitirebilecegini ancak uygulamada du-
rumun asla béyle gerceklesmedigini séylemistir. Ug hakim, olagan
sartlar altinda bir davanin ortalama olarak bir yilda bitecegini belirt-
mistir. Bagka bir hikim, 1997’den beri siiren bir dosyas: oldugunu s6y-

39 Hukuk mahkemesi bir yargilamada eger ceza mahkemesinin nihai kararini bekliyorsa, o dava-
ya dair bir karar veremez. Bir hakim, gecen sene iig kararinin ceza mahkemesinin kararim bek-
lemeden karar vermesi nedeniyle Yargitay tarafindan bozuldugunu séylemigtir. Hukuken bunun
nedeni ceza davalarinda ispat yiikiiniin hukuk davalarindan daha agir olmasidir. Eger bir kisi-
nin cezai sorumlulugu varsa bu kendisinin hukuk davasinda ihmali oldugunun agik kanitidir.
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lerken, bir digeri on beg yil bile siiren davalar olabilecegini eklemistir.
Bir bagka hikim, eski tapu kayitlarina iligkin davalarin en uzun siiren
davalar oldugunu, yirmi otuz yil hatta kirk yilda bile bitmediklerini
sOylemigtir.

Hakimler bir davanin ne kadar siirdiigiine iligkin olarak bagka
kurumlarin roliine de dikkat ¢ekmiglerdir. Hukuk mahkemesinde ge-
cikmelere sebebiyet veren bu giiglitkler raporun daha sonraki boliim-
lerinde daha detayli incelenecektir. Bu noktada hikimler mahkemeler-
deki gecikmeden dolay1 biirokrasinin igleyigini sorumlu tutmaktadir.
Hakimler ayni zamanda gecikmelerin taraflardan da kaynaklandigini
soylemektedir. Taraflarin delil toplamak igin yeterli gcabay1 gosterme-
mesi, avukatlarin durugmaya katilmamak igin mazeret gostermesi,
avukatlarin gerekli belgeleri sunmamasi bunun 6rnekleridir.®

Soru 13: Durusmaya girmeden once 6zel bir hazirlik yapiyor
musunuz; durusmalara nasil hazirlanryorsunuz?

Bu soru mahkemelerin genel olarak nasil ¢aligtigini anlamakla
dogrudanilgili olmamakla beraber hakimlerin agir is yiikii ile nasil bag
ettikleri konusunda bilgi vermektedir. Tiim hakimler, kendilerine 6zgii
durusmaya hazirlanma yollarindan s6z etmiglerdir. Sadece bir hakim
bu soruya daha siipheci yaklagmus, 6zel bir hazirligi olmadigini ve du-
rugma yaklagirken dosyay1 daha dikkatli okudugunu belirtmistir.

40 Bir hikim agagidaki 6rnegi vermigtir: “Simdi mesela tabii ki, mesela basin yoluyla hakaret olay-
larinda ne olur? Dava dilekgesi, cevap dilekgesi, replik, diiplik. Bunlar bir durusma arasinda, iki
durusma arasinda... Yani talik ettigimiz siirede bunlar yapilabilecek iglemlerdir. Ama yapmaz-
lar. Gelir, durugmada verir; cevab alir, durugmadan bir ay evvel cevap dilekgesini alir. On giin
igerisinde cevap verecek, vermez, durusmada verir. Davaci vekiline deriz “Ne diyorsun?” “Red-
dini istemiyorum, siiresinde vermedi reddini istiyorum, istemiyorum...” demezler. Dese redde-
decegim, dese ki bana “Bu savunmanin genigletilmesidir, siiresinde cevap vermemistir, kabul et-
miyorum” dese, bitti. Bakacagim teblig tarihine on giinliik siire gegilmis mi, gegilmis... sayilma-
sina. O dilekge bitti, o dilekge yok. ... hale mi getirecek onu demez. Efendim ben de bunu bir
inceleyip cevap verecegim. E, o zaman ben de sana “cevap verme,, diyemem ki. Ben senin avu-
katin degilim. Hadi bakalim bir siire de ona verirsiniz. Teblig ettirirsiniz, yazarsiniz, dersiniz ki
“Davalinin da diledigi takdirde buna cevap verecekse o da teblig tarihinden itibaren on giin igin-
de cevap versin... O da vermez, durugmada verir...”
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On dokuz hakim dava dosyasimi okumanin durugma igin yapi-
lacak en 6nemli i oldugunu s6ylemiglerdir. Bu hakimler ellerindeki
dosyaya dair kendilerine 6zel yollarla notlar tuttuklarini belirtmigler-
dir. Bir hikim dosyalar i¢in not kartonlari hazirladigini ve bu karton-
lari durugmada kullandigini s6ylemistir. Kartonlar yillara ayirdigimi
ve kartlarin en istiine dosya numarasini yazdigini sézlerine eklemis-
tir. Bagka bir hakim dosyalarla ilgili notlar aldigini ve bunlari ayri bir
dosyada sakladigini séylemis ve bu dosyay: da gostererek goriigme-
ciyle paylagmigtir. Bagka bir hakim tiim dosyalar igin bir giinliik takip
defteri tuttugunu, ara kararlarini not ettigini ve bu kararlari nihai ka-
rardan 6nce kontrol edip her seyi eksiksiz yapmaya ¢alhigtigini soyle-
mistir. Bu yontemle ara kararlari dért durugma oncesine kadar takip
edebildigini eklemistir. Yine bagka bir hakim ayri bir yerde not tutma-
digini, notlar1 dava dosyasinin kapagina aldigini séylemigtir. Benzer
bir sekilde, bagka bir hakim her giin iki ¢anta dosya notu tagiyan bir
meslektagindan s6z etmis ve kendisinin ancak ¢ok 6nemli gormesi ha-
linde not aldigini, bu notlari kisa tuttugunu ve dosya kapagina yazdi-
gim1 anlatmigtir. Hakimlerden bir digeri, not defteri tutmadigin ¢iin-
kii eger hasta olursa kendi yerine gegecek hakimin yazili notlari anla-
yamayabilecegini bunun yerine dosyanin kapagina kisa notlar aldigi-
ni belirtmigtir.

Dosyanin okunmasiyla ilgili olarak ise, hikimler genellikle ara
kararlarin gergeklesip gerceklesmedigine, delillerin toplanip taraflarla
ilgili bilgi gerekip gerekmedigine, belgelerin tebligatinin hukuka uygun
sekilde yapilip yapilmadigina bakmaktadir. ki hakim eger gerekiyor-
sa konuyla ilgili hukuki aragtirma yaptiklarini da s6ylemistir.

Soru 14: Bir durugma oncesi dava dosyasina ne kadar zaman
ayirryorsunuzs

Bu soru hakimlerin zamanlarini ne gekilde kullandiklarini anla-
mak ve ig yiiklerine gore bir dava dosyasina ne kadar zaman ayirdik-
larini ortaya ¢ikartmak amaciyla sorulmustur.
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Alt1 hdkim dosyaya harcanan zamanin yine dosyaya bagh ol-
dugunu belirtmigtir. Hacmi olan dava dosyalarinin (6rnegin tapu
kaydi, dogum kaydi, adli tip raporlari, icra takibi yapilan davalar),
bir¢ok hukuki siirecin degerlendirilmesini gerektiren, usuli sorunlari
olan ve aragtirma gerektiren dosyalarin daha ¢ok zaman aldigini be-
lirtmiglerdir. Ug hakimin cevabi, tiim zamanlarini dosyalarin okun-
masinin aldigini, hatta bu durumun evde ¢aligmay gerektirdigi sek-
linde olmugtur.

On bir hdkim dosya degerlendirmesi igin az ¢ok belirli bir siire
soyleyebilmiglerdir. Bu hakimler durugmalar ve kesif i¢in harcanan za-
man hari¢ tiim zamanlarini (2-3 ig giinii kadar) dava dosyalarini oku-
maya ayirdiklarim soylemiglerdir. Bu hikimlerden sadece ikisi, dosya
okumak igin bir i gliniinden fazlasini ayiramadiklarini, gerekirse haf-
ta sonu ¢aligtiklarini soylemiglerdir. Bir diger hakim ise, her 6gleden
sonra iki saatini bu ise ayirdigini ifade etmigtir.

Soru 15: Calisma ortami ve kogullarvmzs degerlendirebilir misiniz?

Bu soru 1’den 5’e kadar bir 6lgekte hikimlerin is yerlerindeki
fiziksel ortamlarini hangi sekilde degerlendirdiklerini anlamak igin so-
rulmugtur. (1) gok iyi, (5) ok kotii anlamina gelmektedir. 1ki hakim
cevaben herhangi bir degerlendirme puani vermemistir. Bu hakimler-
den biri ortamin hem olumlu hem olumsuz 6zellikleri olduguna dikkat
cekerken, digeri ise “boyle bir degerlendirme yapmak hakimlere diis-
mez” demistir.

Geri kalan hakimlerden ikisi “iyi”, besi “kotii degil”, besi “ko-
ti” derken alti1 hakim, kosullarin “¢ok kotii” oldugunu belirtmigtir.
Hakimlerin yaptig1 bu degerlendirmenin ortalamasi 4 (kotil) puanina
denk gelmigtir. Bu sonuglar hikimlerin yarisindan fazlasinin ¢aligma
kogullarinin kétii veya gok kotii oldugunu diisiindiiklerini ortaya koy-
mugtur. Higbir hdkim ¢alisma kogullarinin ¢ok iyi oldugunu séyleme-
migtir. Sadece iki hakim kosullar igin iyi demigtir.
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Soru 16: I'yi ve kétii kosullart sayabilir misiniz?

Bu soru, bir 6nceki soruya ek olarak hakimlerin ¢aligma orta-
minda sorun olarak gordiikleri konular ile ilgili daha detayh bilgi al-
mak amaciyla sorulmustur.

Yirmi hakimin on besi ¢alisma ortaminin olumlu yénlerine de-
ginmistir. Bunlar s6yle siralanabilir:

1) Personel,

2) Meslektaslarla iligkiler,

3) Ulasim,

4) Derdest dosya sayisimin digikligii,

5) Genel yorumlar.

Caligma ortamlarinin olumlu yanlarini sayan on alti hakimden
dokuzu iglerinden ve personelin kalitesinden memnun olduklarini be-
lirtmiglerdir. Bu hakimlerin bes tanesi Ozellikle ¢aligma ortamindan
¢ok memnun olduklarini ¢iinkii meslektaglariyla ¢ok iyi iliskiler kur-
duklarini séylemiglerdir. Bu goriigte olan hakimlerin iigii, aym adliye-
de ¢aligmaktadir. Belirtilen hakimler ayni adliyede ¢aligan savci ve ha-
kimlerin az sayida olmasi sebebiyle aralarinda “cok iyi bir diyalog”
kurduklarini, “mitkemmel uyum” sergilediklerini, bu iligkilerin kendi-
lerine “pozitif enerji” verdigini ifade etmiglerdir. Bagka bir adliyeden
bir hakim “arkadaslk ve galigma ortaminin ¢ok iyi” oldugunu séyle-
migtir. Caligma ortaminin olumlu yanlarini belirten ii¢ hdkim, adliye-
ye ulagimin gok kolay oldugunu séylemistir. Ug hakim olumlu yan ola-
rak ig yiiklerinin azaldigim belirtmigtir. Kalan iki hakim ise, daha ge-
nel konugmus ve ¢aligma kogullar1 hakkinda genel olarak olumlu de-
gerlendirmeler yapmiglardir. Hakimlerden birinin kendi mahkeme sa-
lonu, kendi galigma odasi, kendi kétibi bulunmaktadir ve yakinda her
yerde kullanilacak olan UYAP’in olumlu kogullar sagladigini belirt-
migtir. Belirtilen hikim ¢aligma ortaminin higbir olumsuz yan olmadi-
g1 sGylemig ve 2 olan notunu genel degerlendirme igin vermistir. Di-
ger bir hikim ise, 6ncelikle galigma ortamlarinin hig iyi olmadigini
sOylemis, ancak daha sonra tek olumlu yanin otuz yillik hikim olarak
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bugiine kadar kendisine nasil karar verecegine dair kimsenin miidaha-
le etmemesini belirtmistir. “Iyi olan higbir sey yok. Yani iyi olan su hu-
sus: ben otuz senedir hakimim, bana su karari soyle ver diyen bir mer-
ci olmamigtir. Kararlari, ¢alisarak, diigiinceme, hukuk bilgime gore
verdim. Bir etki altina ... ben rastlamadim yani. Hani bazen yargi ba-
gimsizligindan bahsederler ya, ben boyle bir bagimsizligi zedeleyen bir
ortamla kargilagmadim.”

Bir hakim, galisma kogullar1 hakkinda konugmak istememistir
ve bu konular hakkinda konugmanin uygun olmadigimi diigiindiigiinii
soylemistir. Basitce “devletin kendine gosterdigi her oda, her yer, her
masanin” uygun oldugunu eklemistir.

Hakimlere ¢alisma ortamlarinin olumsuz yanlari soruldugunda
alman cevaplar daha detayli olmugtur. On yedi hakim, adliyelerdeki fi-
ziksel kosullarin ¢aigma ortamlarimin en koti ozelligi oldugunu séyle-
migtir. Fiziksel kogullarin uygunsuzlugu daha ¢ok yer darhg (kiigiik
odalar, bazi malikemelerin durugma salonu bulunmamasi, kiigiik kalem
odalari, diigitk kaliteli 1sitma gibi) ve binalarin genel kosullarindan kay-
naklanmaktadir. (Bir hikim binalarin depreme dayanikli olmadigim
soylemistir).*? Fiziksel kosullarla ilgili 6nemli goriiglerden biri adliyele-
rin gordiikleri igin gereklerine uygun olarak tasarlanmalari geregidir.
Hakimler adliyelerin daha ¢ok bagka islevleri olan binalardan adliyeye
donugtiiriildiigiini, Adalet Bakanhgr’nin bu binalari, adliye binasi ol-
mak iizere kiraladigini (en ¢ok kullanilan binalar daha 6nce ig yeri ola-
rak kullanilan apartmanlardir) séylemiglerdir. Hal boyle olunca, bu bi-
nalar adliye olmak i¢in uygun degildir. Ya odalar ¢ok kiigiiktiir veya ge-
rekli yerler yan yana degildir (Hakimin odasi, mahkeme salonu ve kale-
min birbirine yakin olmasi tercihen birbirine komsu olmasi 6nemlidir).*2

41 Miilakatlarda baska bir hikim galstig1 adliye ile ilgili goyle bir ifade kullanmgtir: “Ornegin,
depremden sonra yapilan incelemeye gore, bilirkigi raporu binada tamirat gerektigini soyliiyor,
ama herhangi bir netice yok.”

42 Nitekim, Istanbul’daki on adliyenin fiziksel kosullar, erisilebilirlik, mekan, giivenlik gibi konu-
lar agisindan incelenmesi de bu hakimin ifade ettigi gozlemleri dogrular nitelikte olmustur. Ka-
lem, S., Jahic, G., Elveris, 1., Adliye Gézlemleri, s.18.
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Binalar genellikle sehir merkezindedir. Bir ana yola bitigiktir ve bu se-
beple ¢ok giiriiltilliidiir. Adliye binalarinin ayr1 olmasi geregi “adliye-
nin/mahkemenin imaj” agisindan da 6nemlidir. Bir hikim bina olarak
bile adliyeye saygi gosterilmesi gerektigini, vatandaglarin “muhtegem
adliyeler” istedigini belirtmigtir.

“Hakimler tevazu sahibi insanlar. Benim durusma salonum yok.
Odada yapiyorum durugmalari. Kiirsiide olmak bagka sey, burada
olmak bagka. Vatandas mahkemede oldugunu anlamiyor. Adliye-
nin sayginhig1 yok. Vatandag gorkemli adliye istiyor ama yok.”

Bir bagka hakim ise, giinii kurtarma zihniyetiyle adliye insa edi-
lemeyecegini belirtmigtir. Adliye binalarinin vatandaglara yiizyillarca
hizmet verecek gsekilde yapilmasi gerektigini belirtmistir.

Fiziksel kosullarin uygunsuzlugu, hikimlerin asir1 derecede eri-
silebilir olmalariyla ilgili olarak da dile getirilmigtir. Hakimler diger
devlet memurlari arasinda kendi odalarinin en kolay erisilebilir odalar
oldugunu, islerinin genellikle kapilarini galan, igeri giren ve gikan, tav-
siye isteyen vatandaslarca boliindiigiinii s6ylemektedir. Bir hikim, Av-
rupa’da hakimlerle goriigmek igin randevu alinmasi gerektigini, oysa
Tiirkiye’de her an, her saat kapinizi ¢alan kisilerin igeri girip, tuvale-
tin yerini bile sorabildigini belirtmigtir. Ayn1 gekilde bagka bir hikim,
“En rahat ulagilan yer hikim odasidir bizim sistemimizde. Kayma-
kamlikla beraberiz. Fonlar1 var. Vatandas gelir ayakkab: burada mu
dagitiiyor diye!” diyerek hakimlere kolay erisilebilmesine bir 6rnek
vermistir.*> Hakimlerden bir digeri ise, caligma saatlerinin uygun ol-
mayigina dikkat ¢ekmistir. Vatandaglarin mahkemeye sadece 6gleden
once gelebilmeleri, boylece 6gleden sonralar1 hdkimlerin rahatsiz edil-
meden dosyalarina bakmak, arastirma yapmak, karar yazmak igin za-
manlarinin olmasini énermistir.

Hakimlerce dile getirilen bir bagska ortak sorun, personelin hem

43 Bu aslinda adliyelerde bir danigma biirosu bulunmamasinin yarattig bir eksikliktir. Aynt yén-
de, Kalem, S., Jahic, G., Elveris, 1., Adliye Gozlemleri, 5.19.
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nitelik, hem de nicelik olarak yetersiz olmasidir. Hikimler kimi zaman
bir miibagirin atanmas: igin iki yil beklediklerini, genel olarak perso-
nelin yargisal gorevler igin yeterince egitilmedigini soylemektedir. Bu-
nunla ilgili olarak, bir hakim meslek egitimine verilen 6nemin artmasi
geregini dile getirmis, boylece egitimli ve uzmanlagmig personelin
mahkemede caligabilecegini sozlerine eklemisgtir.

Bu ortak yanitlar yaninda, hikimler eksik olarak niteledikleri
bagka seylere de deginmiglerdir. Bunlarin bazilari hakimlerin yaptiklari
iglerle ilgili iken, bazilar1 da mahkemelerin sahip oldugu imkanlarla il-
gilidir. Hakimler agir ig yiiklerine, uzmanlik eksikliklerine, her iki tara-
fi da memnun edememelerine, zaman yokluguna ve kargilagtiklar1 ma-
li sorunlara deginmiglerdir. Aym gekilde, diger kurumlarla yazigmalar-
da yasanan gecikmelere de deginmiglerdir. Bunun yaninda, altyap: so-
runlarina, UYAP projesine ragmen bilgisayarlarin yetersiz kullanimina
da dikkat ¢ekmiglerdir. Bir hakim bilgisayarlari bilgi paylasimindan ¢ok
daktilo gibi, sadece durugmalar1 kayit etmek ve karar taslagi hazirla-
mak igin kullandiklarini belirtirken, diger bir hakim ise, kaynak azligi-
na deginmig, kitaplarin pahali oldugundan sikayet ederek Devlet’in bu
kitaplar1 kendilerine bedelsiz vermesi gerektigini ifade etmistir.

Bahsedilen bagka bir yapisal sorun, mahkemelerin y6netimiyle
ilgilidir. Bir hakim bu durumu soyle ifade etmigtir: “Yargi, hizmetin ne
oldugunu bilenler tarafindan yoénetilmeli. Belki bu kisiler tarafindan
yonlendirilebilir, onlarin bilgilerinden faydalanabiliriz. Personelimizi
aliyorlar. Cumartesi-Pazar gelip galistyoruz ama kalorifer yanmiyor!
Yazin sular akmaz! Durugma salonuyla hakim odasi arasinda gegis ol-
mali, bir lavabo olmali, vatandastan tecrit igin degil ama, yani gerek-
li. Kotaniz net olmali. Bu tip geylerle ben ilgilenmemeliyim.”

Soru 17 Isinizle ve isyerinizdeki kosullarla ilgili degismesini
en_cok istediginiz sey nedir?

Hakimlerin yarisi, gelistirilmesi gereken ilk sey olarak mahke-
melerin fiziksel kogullarini dile getirmiglerdir. Daha rahat, giivenli ve
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daha diizenli adliyelerin 6énemine deginmiglerdir. Bunun mahkemelere
gosterilmesi gereken sayginin yaratilmasi igin de sart oldugunu soyle-
yen hakimler, “vatandaslar isin ciddiyetini, bulunduklar1 yerin ciddi-
yetini idrak edebilmeliler” demektedir. Hikimlerden biri, insanlarda
mahkemelere karg bir nevi korku ve ¢ekinme hissinin olugmasi gerek-
tigine igaret etmistir. “Vatandagta adliyeye karg bir korku bir ¢ekinme
olugmali. Bu 6nce binanin ihtisamiyla, sonra hakimin nosyonuyla sag-
lanur. Ileriye gore giizel bir gidig var. Ozellikle staj akademisinin bagla-
masiyla. Ben ilk mezunlardanim. Hakimin, sesi, durugu tavri ogretilir.
Cok 6nemli.”

Fiziksel kogullardan sonra daha az ig yiikii olmasi en ¢ok veri-
len ikinci cevap olmugtur. Hakimler baktiklar1 dava sayisinin azalma-
sinin ¢alisma kosullarini daha uygun hale getirecegini belirtmiglerdir.
Hatta bir hakim, daha az sayida dosyalari olsa, fiziksel kosullarin bi-
le pek 6nemli olmayacagini séylemistir. Is yiikii ile ilgili olarak bazi ha-
kimler usuliin daha segici héle getirilerek tiim uyusmazliklarin mahke-
meye gelmemesini ve/veya dosyayla ilgili tiim belgeler toplanmadan
dava agilamamasini 6nermigtir. Bir hakim, hikim ile vatandas arasin-
da, hdkimin vatandaglarin tiim dilekgelerine bakmalarimi 6nleyecek
bir araci kurum olmasi gerektigine igaret etmigtir:

“Ha, bakin soylilyorum, dedim ya bir kere vatandagin dilekge im-
zalatmasi sorununa bir ¢are bulmak lazim. Ya bu yetkiyi midiirle-
re vermek lazim. Yani vatandag durugma diginda hakim ile muha-
tap olmamali. Ben avukat degilim. Bana gelip akil sormasin. Du-
rugma oncesi gelip bana davasini anlatmaya kalkmasin. Dava di-
lekgesi verdigi, bir dilekge verdigi zaman da, 6niime uzattig1 zaman
da “Efendim, hele bunu bir de izah edeyim” demeye kalkmasin.
Ben onun dilekgesini okurum. S6zlii durugma vardir. Sozli durug-
mada dinlerim, zapta yazarim. Onun diginda benimle muhatap ol-
mamali, benim zamanimi almamali. Onun i¢in ne yapmali? Ya di-
lekge havale yetkisini miidiire vermeli, o yetkiyi vermeli ya da mah-
kemelerde bir diizenlemeye gitmeli: vatandaga bir miiracaat mercii
gosterilmeli, oraya nobetgi kitipler konulmali. Onlar usuliine uy-
gun bir yonetmeliktir, bir tiizitk, yonetmelik, ne yapacaklarsa, ora-



dérdiincii béliim: sonuclar 93

da gésterilen sisteme gore evraki kaydetmeli, nobetgi mahkeme,
kendi mahkemelerine evraklar: vermeli, acele igten olanlar1 hemen
ulagtirmali. Ondan sonra da, nébetgi hakimle gidip bir usulsiizliik
olmasin diye o giinkii defterin altim1 kapatip, imzalamali. Boyle
olunca da su salondaki, durugma digindaki trafik kalkar ve ben da-
ha rahat galigirim, ben daha rahat ¢aligirim.”

Iki hakim, ise gidis déniis sorununun da ¢éziilmesi gerektigine
deginmistir. Bu hakimlerden biri siirekli servis otobiislerine bagiml ol-
manin iglerini ¢ok karmagiklagtirdigim, bu yiizden dosya okuyacak
¢ok kisitli zamanlari oldugunu séylemigtir. Belirtilen hakim bu soruna
¢oziim olarak Istanbul’da bir adliye kampiisii kurulmasini énermistir.
Burada konaklama, sosyal tesis, hikimlerin ¢ocuklar: igin bir ilk ve or-
taokul bulunmasini, boylece ellerindeki igi bitirmek igin acele etmeleri
gerekmeyecegini belirtmigtir.

Bunun yaninda, bazi hikimler, mahkemelerin diger kurumlarla
iletisimde yasadiklar1 buirokratik giigliiklerden s6z etmis, dava dosya-
lar1 {izerinde ¢aligan bilirkigilerin ve mahkeme personelinin kalitesinin
arttirilmast gerektigini, hukuk fakiilteleri tarafindan yiiriitillen saha
aragtirmalarinin 6nemini ve yargilama usuliinii hizlandiracak yasal de-
gisiklikler yapilmasi geregini dile getirmiglerdir.

Ote yandan, iki hakim, bu soruya ilgisiz kalmustir. Bunlardan bi-
ri, bir sey istemedigini soylerken*® digeri, boylesine kotii kosullarda ga-
ligtiktan sonra daha iyi seylerin hayalini bile kuramadigim belirtmigtir.

Soru 18: Size gére mahkemelerde yasanan gecikmelerin baglica
sebebi nedir? En fazla ii¢ sebep siralayimiz.

Hakimlerin mahkemelerdeki gecikmeleri agiklarken en sik say-
diklar1 sebep kurumlar arasi iletisim sorunlaridir. En ¢ok goriilen iki
biirokratik sorun yazigmalarda yasanan gecikmeler ve tebligat olarak
nitelendirilmigtir. Hakimler genellikle devlet kurumlarinin birbirine

44 Bu hikim galiyma kosullari ile ilgili genel degerlendirme yapmaktan da kaginan hakimdir. (So-
ru 15). Bu hikim “Boylesi bir degerlendirmenin hikimlere diigmedigini” soylemigtir.
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bagimh olmasindan ve mahkemelerin de bu devlet kurumlarindan bi-
ri oldugundan s6z etmiglerdir. Diger devlet kurumlariyla hizli ve kali-
teli iletisim kurabilmeleri halinde malikemelerin ciddi usul ve esas
noksanhgi olmadan ¢ok diizgiin igleyecegi ifade edilmistir.

“Adalet mekanizmasini fabrika olarak kabul edin. Disliler yaglanir,
ham madde gelir vs. Bir pargas: eksilse ne yaparsimz? Beklersiniz.
Adalet mekanizmasi toplumdaki aksakliklarin ortaya ¢iktig1 yerdir.”

En sik sorun kaynagi olarak goriilen kurumlar kolluk, posta
hizmetleri ve tapu daireleridir. Hakimler siklikla bu kurumlarin talep-
lerine zamaninda cevap veremediklerine ve/veya cevaplarinin ya yeter-
siz (istenen tiim bilgileri vermeyen), tutarsiz ve/veya davada karar al-
mak igin yeterli bilgi vermeyen cevaplar igerdigine dikkat ¢ekmigtir.
Bir hikim tapu dairelerinden belge istendiginde sadece tapunun gon-
derildigini oysa istenen bilginin daha detayli oldugunu s6ylemigtir.
Bagka bir hikim ise tapunun ilk tesis edildigi tarihten itibaren tapu
kaydim istedigini, ancak zaman yoklugu sebebiyle kurumun sadece
maliklerin kim olduguna dair bilgi yolladigini belirtmigtir.

Posta hizmetleri ve kolluk daha ¢ok tebligatla ilgili sorunlar ba-
kimindan anmilmugtir. Posta hizmetleri 6zellikle belgelerin zamaninda ve
usuliine uygun teblig edilmemesi sebebiyle elegtirilmektedir. Siralanan
aksakliklar arasinda; hatali veya eksik adres yazilmasi (“Fatih adresi
Taksim diye yazilmg, geri geldi, geri geldi. Taksim’e gitmig tebligat ge-
ri geldi. Bu hatalardan buyurun bir celse atar... Hikimin dosya duru-
muna gore belki celse arasi bir aydir, belki celse arasi ii¢ aydir...”), Teb-
ligat Kanunu’ndaki usule uyulmamasi (“Tebligat hatalar1 ¢ok ¢ok
onemli, Tebligat Kanunu 21. maddeye uygun tebligat gormedim daha
otuz beg yillik meslek hayatimda! Zorla yaptirtiyorum sonunda mii-
zekkereye ekliyorum™) ve/veya posta memurlarinin genel olarak yeter-
siz kaligi/6zel olarak egitilmis tebligat memurlarinin olmayigt (“Bir
tebligat: ii¢ beg kere gikartiyoruz. Memur ‘evde bulamadim’ der, geri
doner. Halbuki Tebligat Kanunu’nda belli bu durumlarda ne yapilaca-
g1! En sonunda PTT miidiiriine yazarim, ‘hakkinizda iglem yapacagim’
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diye. Ama savcilik takipsizlik karari vermek zorunda kaliyor. Memur
¢agiriliyor, aci, ama bakiyorsun cahil! O igi yapmasi miimkiin degil!”)
yer almaktadir. Etkinlikten uzak bu hizmetler yine bagka bir hakimin
sozleriyle iyice ortaya ¢ikmaktadir:

“Bakin, buradan gu yandaki eve tebligat gonderin. Bu tebligatin
yandaki eve gitmesi, tebligat pargasinin size ulagmasi 35 giin Istan-
bul’da... Ciinkii niye? ...Mesela Fatih tebligatimi Fatih Postanesi ya-
pamuyor. Once, Biiyiik Postane’ye gidiyor, oradan Fatih’e geliyor.
Kendi diizenlerinde bir pratiklik saglamali onlar. Ya, su yan bina-
ya gonderecegim tebligat, 35 giin sonra bana pargasi geliyor. ‘Kom-
su gel, yarin durugman var’ desem gagirip, gelecek. Ama diyemiyo-
ruz tabii.”

Posta hizmetlerine ek olarak kolluk da tebligat konusunda yar-
diminin yetersizligi sebebiyle elestirilmektedir. S6z konusu eksiklik,
adli kolluk eksikligi ile daha da belirgin hile gelmektedir.

“Adres aragtirmasi yapiyoruz, sosyo-ekonomik durum aragtirmasi
yapiyoruz emniyetle ilgili, ihtar ¢ikartiyoruz emniyetle ilgili. Ana-
dolu’da, genelde Jandarma’dan, Emniyet’ten cevaplar siiresinde ge-
liyordu ama Istanbul’da gelmiyor. Istanbul’da bir miizekkerenin ce-
vabi Emniyet’ten alt1 ayda geliyor. Sosyo-ekonomik durum, mesela
bir maddi tazminat, manevi tazminatta: mesela basin yoluyla islen-
digi iddia olunan hakaret olaylar1 sebebiyle bizde manevi tazminat
davasi agiliyor. Borglar Kanunu’na gore, davaci ve-davalinin sosyal
ve ekonomik durumlarini aragtirmak zorundayiz. Manevi tazmina-
t1 ona gore takdir edecegiz. Kisinin bir kere sosyal, toplum iginde-
ki sosyal konumunu dikkate alacagiz, bir de taraflarin ekonomik
durumunu dikkate alacagiz. Yani, manevi taziminat1 bir zenginles-
me aract haline getirmeyecegiz."6 Bunun igin aragtirma yapmamiz

45 Adli kolluk mahkemelerin yetkisi altinda gérev yapan 6zel kolluk giicii anlamina gelmektedir.
Bunlar Savcilik ile ceza sorugturmasi yaminda hukuki belgelerin tebligi, tanik getirme gibi gorev-
ler igin 6zel olarak egitileceklerdir.

46 Hakimin burada kastettigi kisilerin bu zararlardan para kazanmasina boylece sistemi kétiiye
kullanmalarina engel olmak sadece kendi ugradiklari zarar tazmin edecek miktari almalarim
saglamakutir.
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lazim, Emniyet’le yapiyoruz. Bizim tek dayanagimiz, o konudaki
yardimcimiz Emniyet. Emniyet’ten cevap alamiyoruz. Tekit iistiine
tekit. Bazen diyoruz ki “Sizi biz sikdyet edecegiz.” ...Ha, Emniyet
bu igi bilmez mi? Bilir. Emniyet bilir, yeterli kadrosu yok. Emniyet
de der ki “Benim asli gorevim giivenliktir, ben silahli giiciim, ben
posta memuru degilim.” Bunu agik¢a demez ama bize gelenlerden
bunu anliyoruz... Bizim de adli kollugumuz yok. Biz de mecburuz.
Simdi, ben miibagiri gondersem adres arastirmasi i¢in miibagir bir
ton dayak yer gelir. Ciinkii silahli gii¢ degil. Kardesim... var ya, sen
ne bileyim ben der. Ustiine bir elbise gegirmigsin, mahkemenin go-
revlisi misin? Degil misin? O, ben gérevliyim deyinceye kadar sen
terorist misin diye bir ton dayak yer. Onun igin kimseyi gondere-
mezsin... Ha, biitiin halkin bildigi, iiniforma sahibi bir kolluga ih-
tiyacimiz var.”

Adli kollugun tebligat agisindan 6énemi mahkemenin adliyeler-
de gorev yapan polisler iizerinde higbir yetkisi olmamasi sebebiyle vur-
gulanmigtir. “Adli polis mutlaka kurulmali! Adliyede goérevlendirilen
polis iizerinde bizim bir yetkimiz yok. Adli zabita olmal ve 6zlitk hak-
lar1 adliyeye bagh olmali.” Hakimlerden biri Adli Tip Kurumu ile yii-
riitiilen sorunlu iletisimin de gecikme sebeplerinden biri olduguna de-
ginmistir. Kolluk kuvvetleri 6n tahkikat sirasindaki gecikmelerden do-
lay1 da elegtirilmigtir.

“Soyle bir yanilg: var ki, mahkemede yaganan gecikmelerin sadece
mahkemelerle ilgili oldugu diisiiniiliiyor. Oysa, devlet diizenindeki
isleyis de mahkemeleri etkiliyor. Ornegin, polisin gok iyi galigmasi
lazim, istihbaratini, sorugturmasini iyi yapmasi lazim, miizekkere-
lere gabuk cevap gelmesi lazim... Batr’da yargilamanin ¢abuk olma-
sinin nedeni, delillerin gabuk toplanmasi. Ama Tirkiye’de deliller
¢abuk toplanmiyor, ara kararlarin gabuk verilmesi tek bagina ye-
terli degil.”

Diger kurumlara bagimli olmayla ilgili olarak bazi hakimler ge-
cikmelerin asla mahkemelerden kaynaklanmadigini, mahkemelerden
kaynaklanan gecikmelerin istisnai oldugunu séylemigtir.
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“Yirmineden varsa inanin bunlardan bir tanesi adliyeden, belki bir
tanesidir gecikme sebebi, belki hig degildir. Ne olur? Hakim rapor-
ludur, hikim izinlidir veya hakim bir giin evvel bir bagka mahke-
meye gorevli gikmugtir ve ertesi giinkii dosyalar1 okuyamamugtir,
hazirliksiz ¢itkmistir, ara kararinda bir gey cevaplandiracaktir, ce-
vaplandiramaz. Ha, bu ¢ok ¢ok olsun, dedim ya yirmi tane kusur-
da olsun bir tane.”

Genel olarak, goriismelerde gecikmeleri mahkeme ve/veya ha-
kim kaynakli géren az sayida hakim vardur. Is yiikii, zaman yoklugu,
mahkeme personelinin nitelik ve nicelik olarak yetersizligi, yetersiz fi-
ziksel kosullar ve arag-gereg, mahkemelerden kaynaklanan ortak so-
runlar arasinda sayilmistir. Hakimler, mahkemede goriilen dava sayi-
sinin ¢oklugu sebebiyle dava dosyalarini yeterli derecede inceleyeme-
diklerini, bunun da yiikiimliilitklerinin kimi zaman eksik yerine getiril-
mesine ve/veya bu kadar ¢ok davayi galigma ginii takvimine sigdira-
madiklarindan durugma tarihlerinin beg alt1 ay sonraya atilmasina se-
bep oldugunu séylemektedir. Personelin sayi olarak az olmasi ve yeter-
li niteliklere sahip olmamasi da gecikme sebepleri arasinda sayilmstir.
Nitekim genel olarak igler etkin ve zamaninda yapilamamakta ve/veya
diizeltme gerektirecek sekilde eksik yapilmaktadir. Ug hakim yetersiz
fiziksel kogullarin ve arag gerecin de yarg: siirecinde gecikmelere sebep
oldugunu belirtmigtir.

Gecikmelere hakimlerin sebep oldugunu soyleyen hakimler su
nedenlere igaret etmiglerdir:

1) Sik sik farkl yerlere tayin edilmeleri sebebiyle hikimlerin ye-
terince uzmanlagamamasi.

“Cok uzun siire cezaya bakan hakim, hukuk mahkemesine gelebi-
liyor. Onun da zamana ihtiyaci var. Ihtisaslasma olmamasi dogru
degil. Benim 6zel hukukta masterim var ama savci kurasiyla savel
olarak atandim, ii¢ yil savcilik yaptim. Ilk tayin hakkimda hakim-
lik istedim. Kurul kabul etmedi. iki sene daha savcilik yaptim, Ha-
kimlikte israr ettim. Ugiincii kere girdim ve ceza hakimi olarak
atandim. Bes yil da onu yaptim. Asil uzmanhk alanima geldigimde,
on sene ge¢migti, kendi alanimdan uzaklagtim.”
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2) Kesin siire vermesi baglaminda hakimin ¢aba gostermesi.

“Tabii hakimin galigkan olup olmamasina da bagl. Hakim de ¢a-
ligkansa, bir siirii zorlayic1 hikkmii uygulayarak davanin daha ki-
sa siirede bitmesini kolaylagtirabilir. Ama su an kag hakim yapi-
yor bilemem onu. Ciinkii Hukuk Usuli Muhakemeleri Kanu-
nu'nda davanin kisa siirmesini saglayici usuller var. Mesela bir
163. madde var: kesin mehil verilmigse taraflara delillerini getir-
mek igin, o kesin siire iginde delillerini elinden alirsin, uzamama-
st i¢in. Bunlar var.”

3) Tiirkiye’de hakim segiminde yasanan sorunlar sebebiyle ha-
kimin genel olarak meslege hazir olmamasi.

“Hakim savci segimi hatali Tirkiye’de. Yazili, sozlii sinav sinav,
psikolojik test vs. Ama burada meslek cazip degil, o yiizden nite-
liksiz insan da aliniyor. Ornegin ailesinde hirsiz olan, ahlaksiz olan
adami hakim yapamazsin. Yetenek, bilgi, ahlak, aile yapisi, her ge-
yi incelemeniz gerek! Siradan insan hikim olamaz!”

Iletisim sorunlari, tebligat ve mahkemelerden kaynaklanan so-
runlarin yam sira, hakimler, 6zel kuruluslarla iletisimde yaganan ge-
cikmelere de deginmiglerdir:

“Hele eger 6zel kuruluslarla ilgili bir belgeye ihtiyacimiz varsa biz-
de 6zel kuruluglarin maalesef yargiya saygisi yok denecek kadar az-
dir. “Yargi m:? bos ver canim ya, kim oluyor onlar...” Bu havadadir-
lar. Yazarsiniz, hig orali olmazlar. Ben bastan da polisi géndermem.
Nezaketen kendilerine yazarim: ‘Sizdeki o belgeye benim ihtiyacim
var. Davanin konusu veya delili, bunu bana gonderin.” $imdi bun-
larin da nezaketen buna uyup posta ile bana géndermeleri lazim-
dir. Géndermezler. Ne yaparim? Ben bu sefer, ikinci sefer kapilari-
na illaki polis ile mi gelecegim? Bu sefer derim ki ‘Filan kurulusa
gidin, su belgeyi alin, getirin’ polise yazarim. Halbuki o da bana
mektupla génderse, durugma arasi bir ay mu, bir ay iginde iki mek-
tup da gider, gelir. Ama yapmazlar, ben polise gonderirim. Polise
yazdigim zaman benim cevabim ii¢-dort ay sonra gelir.”
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Ayrica diger mahkemelerden dosya beklenmesi, Istanbul adliye-
lerinin daginik yapisinin taraflar ve avukatlarca mazeret olarak kulla-
nilmasi, bilirkigi raporlarinin geg ve eksik sunumu ve/veya taraflardan
ozellikle de avukatlardan kaynaklanan gecikmeler de sorun olarak si-
ralanmugtir.

Soru 19: Size gore bilirkisilere veya taraflara kesin siire verme-
nin gecikmeleri engellemek acismdan herbangi bir etkisi var mudir?
Varsa bu etki olumlu mudur olumsuz mudur? Neden?

Onceki soru baglaminda, bir hakim ¢ok kapsamli bir agiklama
yaparak gecikmelerin taraflardan, 6zellikle de avukatlardan kaynak-
landigim séylemigtir. Bu yamit 6nemlidir ¢iinkii hukuki diizenlemele-
rin, uygulanan hukukun beklentilerini kargilamaktan ne kadar uzak
oldugunu gostermektedir. Hakimin s6zleri usul kurallarinin her zaman
uygulanabilir olmadigini agikga ortaya koymaktadir.

“9imdi mesela tabii ki, mesela basin yoluyla hakaret olaylarinda ne
olur? Dava dilekgesi, cevap dilekgesi, replik, diiplik. Bunlar bir du-
rugma arasinda, iki durugma arasinda... Yani talik ettigimiz siirede
bunlar yapilabilecek iglemlerdir. Ama yapmazlar. Gelir, durusmada
verir; cevabi alir, durugmadan bir ay evvel cevap dilekgesini alir. On
gin icerisinde cevap verecek, vermez, durusmada verir. Davaci ve-
kiline deriz ‘Ne diyorsun?’. ‘Siiresinde vermedi reddini istiyorum...’
demezler. Dese reddedecegim, dese ki bana ‘Bu savunmanin genis-
letilmesidir, siiresinde cevap vermemigtir, kabul etmiyorum’ dese,
bitti. Bakacagim teblig tarihine on giinlitk siire gegilmis mi, gegil-
mig... Ama demez. ‘Efendim ben de bunu bir inceleyip cevap vere-
cegim’. E, 0 zaman ben de sana cevap verme diyemem ki. Ben se-
nin avukatin degilim. Hadi bakalim bir siire de ona verirsiniz. Teb-
lig ettirirsiniz, yazarsimz, dersiniz ki, ‘Davalinin da diledigi takdir-
de buna cevap verecekse o da teblig tarihinden itibaren on giin igin-
de cevap versin...” O da vermez, durugmada verir... Ha, gimdi biz
bunu bakin ne yapabilirdik? Ben agik sdyleyeyim: usul kanunu si-
ki uygulayabiliriz. Yani siki uyguladigimiz zaman bize dava agan
vatandag: paket yapariz biz. Cok siki uygulariz. Bunu avukata uy-
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gulariz. Ama ayirim yapamazsiniz: avukath, avukatsiz ayrimi ya-
pamazsimiz. Davada taraftir. Avukat, davanin tarafi degildir, kisi
olarak davanin tarafi degildir; miivekkilinin yanindadir. Yani o da-
vada nemalanacak olan, sonunda hak kazanacak olan miivekkilin
kendisidir. Avukat sadece hizmetinin kargihigini alacaktir. Davayi
kazansin, kaybetsin hizmetinin kargihgini alacaktir. Ama dava so-
nunda hakka taraflardan biri kavusacaktir, asil kavusacaktir. Onun
i¢in avukatla temsil edilen asille, avukatsiz temsil edilen asil arasin-
da ayrimcilik yapamayiz. Avukatla temsil edilen asile usulii siki uy-
gulariz. Ama avukatla temsil edilmeyen asile siki uygulamayiz. Asil
bunu bilmez diye... Vatandas bilmiyorsa ben de ona bu siki usulii
uygularsam, vatandasin hakkinin kaybina sebep olurum. Onun
i¢in uygulayamiyoruz, siki1 uygulayamiyoruz usulii. Yoksa uygula-
riz. Bu diigiincede ben degilim. Biitiin hiakimler genelde bu disiin-
cededir: Hak kaybina neden oluruz. Ama bu ne zaman diizelir?
Toplumumuzun bilgi diizeyi yiikseldigi zaman veya toplum, bu
boyle olmaliymig; ben de bunu bu sekilde bir bilene gidip sormaliy-
migim, ben yanlig yapmisim davami takip etmekle diye bir digiin-
ceye eristigi zaman usulii kat1 olarak uygulayabiliriz. Yoksa vatan-
dag soyleyecegi lafi soyleyemiyor. Hikim bey 6biir tarafi tuttu, ben
avukatsizim ya diyecek. Avukatl tarafi tuttu diyecek... Benim igin
hakkin miktar1 6nemli degildir, hakkin 6zii 6Gnemlidir. Ayni, hakkin
oziine ulagmak istiyorum ben. Ben hakka ulagmak istiyorum. Be-
nim gorevim de budur zaten.”

Genel olarak, hakimlerin cevaplar1 bundan pek farkli degildir
ve yasanin belirledigi siire sinirlamalarinin uygulanmasinda karsilagi-
lan sorunlar1 ortaya koymaktadir. Yedi hikim, kesin siire vermenin
mahkemelerdeki gecikmeleri 6nlemede olumlu etkisi oldugunu belirt-
migtir. Bu hakimler usuliin diizgiin uygulanmasi halinde kesin siirele-
rin verilmesiyle yargilamalarin uzamayacagim ifade etmigtir. Ancak
tim hakimler bu kadar iyimser degildir. Dért hakim eger diizgiin uy-
gulanirsa kesin siire verilmesinin faydali olacagimi séylemis, ancak ba-
z1 sebeplerle bunun yapilamayacagini belirtmistir. Verilen sebepler ise,
yukaridaki alintida belirtildigi tizere usuliin, esasin 6niine gecemeye-
cegidir. Hakimler kesin siire vermenin yarg siirecini hizlandirmada et-
kili olabilecegini ancak bu durumun “hakki” ortadan kaldirma riski
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tagidigini belirtmiglerdir. Bir hakim “hak kaybi”ni su sekilde agikla-
mgtir:

“Diyelim ki, bir kesif, bilirkigi incelemesi yapilmas: gerekiyor. Bu-
nu talep eden tarafin yatirmasi gereken bir harg var, bunun igin de
belli bir siire belirlenmigtir. Ancak yargi bizim iilkemizde pahali bir
hizmet. Minimum 600 YTL para ¢ikarmak gerekir cepten, bir ka-
lemde. Simdi kigi hakli da olsa, bu parayr hemen gikartamayacagi
igin, usul hiikiimleri nedeniyle davay: kaybedebilir. Esastan olmasa
bile, artik hakli haksiz 6nemi kalmaz, hakkini ve davayi kaybeder.”

Ote yandan, dokuz hakim, kesin siire vermenin etkili olacagina
inanmadiklarini ¢iinkii bunun zaten uygulanmadigini ve/veya uygula-
namayacagini belirtmigtir. Hikimler, bu noktada Yargitay’in da rolii-
ne igaret etmiglerdir. Zira kesin siireye uyulmadigi igin reddedilen da-
valarin, kimi zaman, kesin siireye uymamanin sonuglarinin taraflara
yeterince agiklanmamig olmasi sebebiyle Yargitay tarafindan bozuldu-
gunu belirtmiglerdir. Hakimlerden biri, kesin siirenin sonuglarinin ta-
raflara yeterince agiklanmamasinin sebebini mahkemelerin ig yiikii ol-
dugunu soylemistir.

“Durugmada su konuda kesin siire verilmesine deyip gecemiyoruz.
Kanundaki hitkmiin uygulanabilmesi i¢in kesin siireye konu igin
mahiyetinin agikga izah edilip; bunun hukuki sonuglarinin hatirla-
tilip; uyulmamanin miieyyidesini izah edip, agik¢a zapta gegmemiz
lazim. Dolayisiyla o celsedeki bizim ig yogunlugumuzu arttiran bir
neden. Ciinkii diger tiirlii oldugu zaman, yargidan dosyalarimiz
bozulup geliyor.”

Bunun yaninda, hakimler kesin siire vermenin mantigin1 da sor-
gulamaktadir. Eger alman belgenin igerigi davaya yardimci olamazsa
zaten onu geri gondermek gerekecektir. Bu ozellikle bilirkisilerle ilgili
bir husus olarak belirtilmektedir. Hikimlerin bazilari 6zellikle bilirki-
siler tarafindan hazirlanan raporlarin kalitesinin diigiikliigiine dikkat
cekerek, raporu hazirlayanlarin konunun uzmani olmalarina ragmen
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¢tkan raporlarin teknik ag¢idan davada kendilerini yonlendirici olma-
digin1 s6ylemistir.

“Tiirkiye’de bilirkigilik yapacak adam yok. Yargitay’in uygulamasi-
na kiziyorum. Hocay bilirkisi atiyor. Bilirkigilik meslektir. Pratik la-
zimdir. Rapor yazmayi bilmiyorlar. Makale yaziyorlar. Benim istedi-
gim gey belli. Bilirkisi davacinin ne zarar1 oldugunu soyleyecek ba-
na. Sadece ‘ekolojik zarar var’ demek yetmez. Ya da bilirkisilik ser-
tifikas1 olmali. Hocalar egitilmeli. Bilirkigi hem uzman olacak, hem
de somut uyugmazhigin ne sekilde ¢oziileceginde uzman olacak.”

Bir hakim bunun resmi bir kuruma doniigmesi gerektigini ¢iinkii
“bilirkigilerin adaleti yaniltabildigini” belirtmistir. Bu sebeple bu haki-
me gore, uzmanlarin/bilirkisilerin dikkatle segildigi, bu kisilerin hem
tecriibesi, hem de tarafsizliginin saglanacagi resmi bir kurum olmalidur.

Soru 20: Genel olarak, sizce bir avukatin varligr bir davayr na-
sil degistirir? Bir baska deyisle, avukatli bir davayla avukatsiz bir da-
va arasinda fark var nmudw, varsa bu fark/farklar nedir? (Davarnin yii-
riimesi, siiresi, siirecin adilligi ve de sonuglar agisindan)

Goriigiilen hakimlerin yarisi bir avukatin varhigimin yargilama-
y1 olumlu etkiledigini diigiinmektedir. Bu hakimler ozellikle hukuk
mahkemelerinde avukatin 6nemine dikkat ¢ekmistir. Nitekim hukuk
usulii re’sen yiiriitilmemektedir. Hukuk mahkemelerinde bir davanin
acilmasindan itibaren usuliin her agamasi sekli kurallara sikica bagh
olarak yiiriitiilirr. “Hukuki kalib1” bilen avukat, davanin herhangi bir
asamasinin uzamamasi igin usulii diizgiin gekilde yiiriitecek gerekli hu-
kuki bilgiye sahiptir. Avukat nerede ve nasil dava agacagini, hangi se-
kilde delil toplayacagini, topladig: delilleri mahkemeye nasil sunacagi-
m bilir. Bu yanitlar ¢ergevesinde, hikimler avukat bulunmasinin 6ne-
mini 6zellikle hukuk usuliinii ve dilini bilmeyen vatandagin “cehaleti”
izerinden degerlendirmektedir. Hakimler, vatandaglarin bir davanin
resmi agamalarini, hukuk usuliinii hangi sekilde takip edeceklerini
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ve/veya mahkemenin istedigi belgelerin ne olabilecegini bilmediklerini,
bu durumun da vatandasin hakkini kaybetmesine bile sebebiyet vere-
bilecegini, nitekim usul kurallarina geregi gibi uyulmamasi durumun-
da davanin kaybedilebilecegini belirtmiglerdir. Hakimler usuliin yazili
olmasi sebebiyle her geyi mahkemede izah edemediklerini bu sebeple
vatandagin neler olup bittigini anlamadigini da ifade etmislerdir. Diger
yandan, hakimler avukatlarla sahip olduklari ortak nokta olan hukuk
dilinde konugabilmenin, vatandaga yabanci geldigine deginmigtir.

“Avukatla (yani savunmayla) hikimin diyalogu, mahkemenin talep
ettigi delil, belge toplama agisindan ve avukatlar usul de bildikleri
i¢in kolaylik saglar elbette. Avukati olmazsa, kisi, usul hitkiimleri-
ni bilmediginden dava bile kaybedebilir. Hukuk mahkemelerinde
usul ¢ok onemlidir. Siireler vardir, sekiller vardir, hukukun dili an-
lagilmayabilir. Neticede birgok kavramin 6z Tiirkge karsihigi yok-
tur, 6rnegin muris, tereke gibi kavramlarin kargiigini kag kisi bilir
ki? Dolayisiyla, avukatin olmamasi teorik olarak hak kaybina yol
agabilir.”

Iki hakim, daha da ileri giderek hukuk mahkemelerinde avukat-
la temsilin zorunlu hale getirilmesini, boylece yargilamalarin uzamasi-
nin ve vatandagin haklarinin etkilenmesinin onlenebilecegini ifade et-
miglerdir.

Bazi hikimler ise, avukatin rolii konusunda biraz daha siiphe-
cidir. Bu hdkimlere gore, teoride bir avukatin bulunmasi gerekli iken,
pratikte bu durum avukatin yaptig1 isin kalitesi ile dogru orantilidir.
Aym hakimler iyi egitimli, galigkan, davay1 izleyen ve ilgili belgeleri
zamaninda ve kurallara gore sunan bir avukatin kesinlikle mahke-
meye yardimci olacagini ve yargilamayi olumlu etkileyecegini belirt-
miglerdir. Ancak bazi durumlarda davayla hig ilgilenmeyen, dava di-
lekgesini dogru diizgiin yazmayan, iglerini ciddiye almayan ve dava-
y1 uzatmaya ¢aligan avukatlarin da oldugunu, hatta bu gibi durum-
larda vatandaglarin davay: avukattan daha iyi takip edebildiklerini
de belirtmiglerdir.
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“Avukat iyi galigirsa vatandagtan daha ¢abuk toplar delilleri.
Olumlu olur. Ancak bazen vatandas olsa daha iyi gider diye diisii-
nityorsunuz! Ben gunu istiyorum der, maddi vakay: anlatur, siz hu-
kuki kilifa sokarsiniz. Ama avukat dyle bir hukuki kilifa sokar ki
birsey yapamazsiniz, hak kaybolur. Vatandag sizi dinler ama avu-
kat sonuna kadar mevzuati kullanir geciktirmek igin.”

Ote yandan, bazi hakimler, bir avukatin davada bulunmasinin
olumlu etki yaratmadigini ifade etmigtir. Bu hakimlerden birine gore
yasa, avukati kamu hizmetinde gérmesine ragmen, avukatlarin asil pe-
sinde olduklari sey “para”dir.

“Kanunda avukatlik kamu gorevi olarak geger. Ama pratikte para
meslegi. Ne kadar ¢ok para kazaniyorsa o kadar bagarilidir. Haki-
me destek olan avukat ¢ok az gérdiim ben! Cok iyi galigan da var,
ama az. Cogunluk her geyi hikime birakiyor.”

Bir bagka hakim ise, Tiirkiye’deki avukatlarin pek bagarili ol-
madiklarini, aslinda en az hakimler kadar ¢aligmalar1 gerektigini vur-

gulamigtir:

“QOrnegin hacizle ilgili bir davada, avukat bir itirazda bulundu. Iti-
raz edilince durugma yapilmasi lazim usule gore, ama inat etti, du-
rugmaya itiraz ediyor. En nihayetinde kovdum! Vatandas, boyle bir
avukattan daha iyi. Béyle durumlarda avukat isi daha da zorlagtira-
biliyor. Genelde Tiirkiye’de avukatlar basarisiz, en az hakimler ka-
dar ¢alismalar1 lazim. Dosyayr tamamlamak, eksikleri bulmak, vs.
gibi yargilamayi hizlandirmak igin gerekli gorevlerini yerine getirmi-
yorlar. Boyle olunca mahkemeye etkileri olumsuz oluyor neticede.”

Soru 21: Daha ¢ok mabkeme kurulmast ve béylece daba ¢ok
hikim atanmasi hukuk mahkemelerindeki gecikmeleri engellemek icin
bir ¢6ziim yontemi olabilir mi?

Bu soru asil miilakat formunda yoktu. Ancak aragtirma ekibi
diger hakimlerle olan etkilesimleri sirasinda mahkeme ve hakim sayi-
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sin1 arttirmanin mahkemelerin is yiikii goz 6niine alindiginda, gecik-
melerin 6nlenmesi amaciyla bir ¢6ziim olarak 6nerildigini duymugtu.
Bu sebeple soru ilk iki miilakattan sonra forma eklenmigtir.

Hakimlerin ¢ogunlugu daha fazla mahkeme kurulmasinin ve
daha fazla hakim atanmasinmin ig yiikii ve gecikme sorununa etkili bir
¢oziim olacagina inanmaktadir. Hakimler daha fazla mahkeme kurul-
masi ve hakim atanmasi halinde, kendi is yiiklerinin azalacagini ve bu
durumun onlara, davalara daha fazla zaman ayirma, arastirma yap-
ma, durugmalar arasi siireyi kisa tutma imkam verecegi goriigiindedir.
Her yil mahkemeler igin 6ngériilen dosya sayisi asliye mahkemelerin-
de yedi yiiz elli iken, hakimler, pratikte haftada seksen davaya baktik-
larim, bu sebeple bir sonraki durugma tarihlerini ancak ii¢ ay sonraya
verebildiklerini ifade etmiglerdir. Hakimlerden biri, bu is yikiinii ken-
di haklarinin ihlal edilmesi olarak yorumlamaktadir:

“Benim hakkim nerede? Avukatin hakki tamam, vatandagin hakki
tamam, hakimin hakki nerede? Ben agir igci olarak goriiyorum
kendimi.”

Iki hakim ise, Tiirkiye’deki durumu Avrupa iilkeleriyle kiyasla-
maktadir. Bunlardan biri, Fransiz bir meslektagiyla kargilagsan bir Tiirk
hakimin anlattig1 komik bir olay1r aktarmistur:

“Fransiz hakime giden Tirk hakiminin hikayesi. Nasil olur hem
hukuk hem cezaya bakiyorsunuz der Fransiz hakim. Tirk hakim
giinde hukuk otuz, ceza su kadar dosyam var, haftada 5 giin durug-
maya ¢ikiyorum der. Fransiz hakimin goézleri firlar! Siz kendinizi
kandiriyorsunuz, adalet dagittiginizi m: saniyorsunuz? Bir giinde
bir hakim bir dosyaya bakar geligmis iilkelerde.”

Bagka bir hakim ise, bir Alman hakimle gergeklestirmis oldugu
goriigmeyi aktarmigtir;

“AB standartlar1 diyoruz ya. Alman hakim 6rnegin. Sohbet ettik
hikimle. Ozel mahkemeye bakiyormus. Maagi da 10.000 Euro. Se-
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nede iki yiiz dosyasi var. Fethiye’de benim ii¢ bin dosyam oluyor-
du. on sekiz-yirmi bin hdkim varmig! Tapulama sorunu yok, gece-
kondu sorunu yok, buna ragmen yirmi bin hikim! Bizde yedi bin
hédkim vardir. Ki ben rahatim gimdi! Burada on alt1 tane Asliye Hu-
kuk hikimi olsayd is yar1 yariya olurdu.”

Ote yandan alt1 hikim, mahkeme ve hakim sayisinin artirilma-
sinin etkin bir ¢6ziim olacagina inanmamaktadir. Bu hakimler mahke-
melerdeki gecikmeleri 6nlemek amaciyla ek 6nlemler 6nermiglerdir.
En fazla s6z edilen onlemlerden biri ¢alisma kosullarinin 6nemi ve ha-
kimlerin egitimi olmustur.

“...Her geyin ihtisas mahkemeleri gekline donmesi ve hakimlerin de
bu ihtisas mahkemelerinde yetistirilmesi gerekiyor. Yani baslangig-
tan itibaren yetigtirilmesi gerekiyor ki konusunu, meselesini bilsin.
Nasil fakiiltelerde medeni hukuk hocasi ayri, ceza hocasi ayri, ana-
yasa hocasi ayri... Tip piyasasinda goz doktoru ayri, kalp miitehas-
sist ayriysa hukukta da davalari 6zelliklerine, yogunluguna gére
ayrigtirlp ona gore mahkemeler kurup; ona gore de hikim yetigtir-
mek lazim.”

Hakimler, ayrica mahkemelerdeki temel olanaklarin ve kurum-
lar arasi yapinin isleyisinin éneminin yam sira (“Isterseniz yiiz tane
mahkeme kurun, tapuyu diizeltemezseniz, higbir sey degismez. Bir bii-
tiin olarak yapmak lazim”), yasal degisikliklerin 6nemine de deginmis-
lerdir.

“Esas yasal diizenleme yapilinadikga engellenemez. Ben hdkim ola-
rak bin davaya bakmaktan ¢ekinmiyorum ama yasal diizenleme
sart. HUMK’ta degisiklik olmali, taraflar delillerini getirmek zo-
runda, avukat resmi kurumlardan isteyeceklerinde mahkemeyi ara-
c1 koymamali.”

Soru 22: Gene gecikmeleri engellemek ve de genel olarak mab-
kemelerdeki is yogunlugunu azaltmak adina, mahkemede goriilecek
davalarin azaltiimasi hakkinda ne diigiiniiyorsunuz?
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Bu soru da asil miilakat formunda yer almamaktaydi. Hakim-
lerin mahkemede goriilecek davalarin sinirlanmasi geregine siklikla
deginmeleri sonucunda bu soru daha sonra forma eklenmistir. Toplam
on yedi hikim dava tiplerinin sinirlanmasini 6nermigtir. Hakimler ba-
z1 anlagmazliklarin ilgili idari birim tarafindan ¢6ziilmesi ve bu dava-
larin —uzun siirmeseler bile— mahkemelerin yetkisi dihilinde olmama-
s1 gerektigini ifade etmigtir.

“...Basit davalarin adliyenin diginda halledilmesi gerekiyor. Yani
idare alanina veyahut da hakem mi olacak, buna benzer ne sekilde
bir kural koyulacaksa... Yani basit olan davalarin, miktari itibariy-
le degeri ¢ok diisiik olan davalari, biirokrasi ile, biirokrasinin bir-
takim gayreti ile ¢6ziilecek olan davalarin hepsinin... Yani bir fis
kesmeme olayinin mahkemeye gelmemesi lazim. Bir trafik olayin-
da, iste ya da verilen cezanin ne bileyim bir trafik hakem heyetin-
de ¢6ziiliip... Basit boyle para cezalarinin bile mahkemelere intikal
etmemesi lazim. Aklima gelen bu... bir niifus hadisesinin, bir niifus
davasinin niifusta ¢oziilebilecek bir olayin mahkemeye gelmemesi
lazim. Tapuda béyle basit yiiz6lgiimii hatalari, isim hatalarinin ¢6-
ziilecegi davalarda olayin orada halledilip, yargiya intikal etmeme-
si lazim. Yani basit davalarda idarenin kendi biinyesinde... Ozellik-
le mesela idare bir hata yaptiysa bunu kendi biinyesinde diizeltebil-
meli, gidip de bu igin mahkemede halledilmesi s6z konusu olmama-
l.. Netice itibariyla mahkemeler ne yapiyor: mahkemeler de s6z ko-
nusu Oniine gelen olayda gerek idareden gerek iiniversite biinyesin-
den bilirkisiler ile ¢oziiyor olayi. Ayni olay onlarin kendi biinyesi
igerisinde de olabilir.”

Bu baglamda hakimler devlet kurumlari arasindaki sorunlarin
da kendileri tarafindan ¢6ziilmesi gerektigine inanmamaktadir. Hatta
bir hakim davalarin ¢ogunda devletin uzlasmazhgin taraflarindan biri
oldugu gergeginin garipligine dikkat ¢ekmistir.

“Ya Devlet baba olmali, boyle baba olmaz! Bir dénemde devletin
idareye olan giivensizliginden dolay: her sey mahkemeye geldi. Ve-
raset ilamini ben niye vereyim? Cok basit islem! Niifus midiirligi,
noter yapsin.”
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Hakimler taraflar arasindaki bazi uzlagmazliklarin da mahke-
meye gelmesini elegtirmekte ve vatandasglar arasindaki ufak anlagmaz-
liklarin mahkeme diginda ¢6ziilmesini istemektedir.

“...Simdi baca akar, evleri bacalidir, akar. Tamir edilecektir. Ust ta-
raftaki komgu miisaade etmez. Der ki ‘Efendim benim evimde ne
isiniz var? Ben sokmuyorum evime...” Ama tamirat orada da var-
dir. Ciinkii benim bacam istiimdeki komsumun evinden geger,
onun istiindeki komsunun evinden geger, gatiya gikar. Ben, biitiin
tamirat bende ise, biitiin iistteki komgularin evlerinde de bu tami-
rat1 yaptirmaliyim ve bu, ortak giderdir. Kat Miilkiyeti Yasasr’'na
gore ana yapinin ortak tesisatindandir. Ayni bacaya baglanir. Mii-
saade etmez. Ne yapar? Vatandas gelir mahkemeye bir baca igin.”

Bundan bagka, hikimler vatandaglarin mahkemeleri kotiiye
kullanmasindan, durugma oncesi hazirliklarinin yetersiz yapilmasin-
dan kaynaklanan sikintilardan ve gecikmelerden de yakinmaktadir.
Hakimlerden biri, Tiirkiye’de vatandaglarin sadece diger tarafa “zarar
vermek” amaciyla dava agtiklarim belirtirken (“Vatandag sirf mahke-
mede ‘siiriim siiriim siiriindiirecegim’ diye dava agiyor! Ne olacak da-
vanin reddinde alacagin har¢ 12 YTL! Harglar yiiksek olmali”), bas-
ka bir hakim ise mahkeme 6ncesi agamada mahkemelere diigen gerek-
siz iglerden gikdyet etmektedir.

“Batr’daki hukuk davalarinda, davac delillerini mahkemeye sunu-
yor, hakim yeterli goriirse, dava agiliyor. Oyle olursa, basta dilekge
yeterli-yetersiz diye karar alinip dava hi¢ agtlmaz. Tiirkiye’de mah-
keme, isi olmayan seyi yapiyor: delil topluyor, biitiin incelemeleri
yapiyor! Oysa, sadece degerlendiren makam olmasi lazim.”

Ote yandan ii¢ hiakim bu 6neriye ‘haklarin ve adaletin’ kutsal-
ig1 agisindan karst gitkmugtir. Bu hakimler kisinin hak arama 6zgiirlii-
giniin kisitlanamayacagini ve mahkemelerin de hak arama mercii ol-
malarindan dolay: her zaman her tiir uzlagmazliga bakmalar: gerekti-
gini ifade etmistir.
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“Hayir. Mahkemeler hak arama yeridir. Hak kutsaldir. idareyle,
polisle ¢oziimii kabul etmiyorum. Zamanagimi, hak diigiimii gibi
durumlar olmamali. Ne zaman olursa olsun hakkimi arayabilme-
liyim.”

Soru 23: Size gére taraflar haklarim anlayabiliyorlar nmi2?

Gorisiilen hakimlerin ¢ogunlugu hukuk dilinin anlagilabilirligi
konusunda sgiiphecidir. Bu hikimler, hukuk dilinin vatandasa yabanci
oldugunu, eski Tiirkge kelimeler ve teknik terimler sebebiyle vatanda-
sin bu dili anlamadigini belirtmiglerdir. Hikimlerden biri, kimi zaman
avukatlarin bile dava konusunu anlamakta giigliik ¢ektiklerini, yasa-
nin ne dedigini anlamayabildiklerini ve olaya kendilerinin bakmalar
gerektigini soylemistir. Ote yandan, yine ii¢ hakim hukuk yargilama-
sinda avukat bulunmasinin 6nemine deginerek avukatin teknik bilgi-
sinin kendisine davay: diizgiin izleme imkani vererek hak kaybini en-
gelledigini belirtmistir.

Bagka bir hakim ise, hukukun da her meslek gibi dogal olarak
kendine 6zgii bir dili oldugunu ve vatandagin bu dili anlamasinin bek-
lenemeyecegini ifade etmigtir. Bunun yerine Barolarin yol gosterici uy-
gulama yapmasini 6nermigtir.

“Barolar bunu iistlenmeli. Her adliyede vatandasi yonlendirecek
uygulamalar olmali. Avukatlik bir noktada kamu gorevi giinkii. Bu
yasal diizenlemeyle de olabilir. Yardimci, danigman niteliginde kisi-
ler olmali. Boganacak vatandag savciliga dilekge veriyor! Mahke-
meye dilekge vereceksin diyor, ikna edemiyorsunuz vatandasi!”

Hukukun dili yaninda hakimler hukuki usullerin yarattig: giig-
likklere de dikkat ¢ekmektedir. Bu sebeple hakimler, vatandaglarin
mahkeme salonlarinda neler olup bittigini veya kendilerinden ne isten-
digini anlayamadiklarini ifade etmiglerdir.

47 Goriigiilen hakimlerden bu soruyu ozellikle hukuk dilinin anlagilabilirligi agisindan degerlen-
dirilmeleri istenmistir.
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“Vatandagin anlayamadigi, normal hak denilen kavramla yargila-
ma sirasinda kullanilan usuli hak arasinda bir fark oldugu. Once,
usulen hakki ispat etmesi gerek. O ise, ben hakliyim deyip, mahke-
me onu kabul etsin istiyor. Ama hakli olmak yetmez, iddia ediyor-
san, ispat etmen gerekir. Ceza davalarindaki gibi, siipheden sanik
yararlanir prensibi gegerli degil bizde. Ornegin borgla ilgili bir da-
vaysa, borcun ispati igin, senede ihtiyag var, belgelenmesi lazim
borcun. Sozlii olarak anlattigi sey mantikli olabilir, ama ispat igin
senet lazim.”

Ote yandan bazi hakimler dil konusuna daha az siipheyle yak-
lagmakla birlikte bu dilin anlagilabilirligi konusunda pek de olumlu ol-
mayan agiklamalarda bulunmuglardir. Bazi hikimler, vatandagin ne
olup bittigini ancak hikimin kendisine izah etmesi veya isteneni agik-
lamasi ile anlayabildigini belirtmigtir. Dolayisiyla hakimler arasinda
hakimin rolii konusunda anlagmazlik oldugu gozlemlenmektedir. Bazi
hakimler anlayacag: dilde anlatildiginda, vatandagin ne oldugunu an-
layabildigini belirtmekte ve bu siirece dahil olmakta sakinca gorme-
mektedir. Hatta bu hakimlerden biri, Tiirkiye’de Avrupa Insan Hakla-
r1 Mahkemesi’ne bireysel bagvuru kabul edilmeden 6nce, ceza huku-
kundaki ‘kanunu bilmemek mazeret sayilmaz’ hitkmiine dayanarak,
vatandaga usuli haklar1 agiklamadiklarini belirtmistir:

“O hiikmii genelleyip usul hukukunda vatandaga taninan haklari
ihtarlar1 yapmiyorduk. Avrupa insan Haklari Mahkemesi’ne git-
meye basladigimiz zamandan sonra bunlar1 yapmaya basladik.
Simdi vatandasa.. Mesela simdi vatandasa ‘... temyiz yolu agik
olarak...” diye yazihyordu eski kararlar. Ben, seminere gittikten
sonra ‘Ha, demek ki bunu anlatmak lazim,’” dedim ve sey yazmaya
basladim: ‘15 giin igerisinde temyiz edebilirsin istersen bunu’ diye.
Bunu yazmaya bagladim artik. $imdi bakiyorum kararlarda da ya-
zilmaya baglad. Yargitay da yazmaya bagladi. Ama eskiden ‘...tem-
yiz yolu agik...” derdik. $imdi bakin, temyiz yolu agik. Vatandasa
bir yol gostermisiniz de, vatandag diyecek ki ‘Ben bu yola bagvura-
cagim ama ne kadar zamanda bagvuracagum bilmiyorum.” Bilmi-
yor vatandas. Simdi onlara anlatmaya bagladik, onlarin dilinden
anlatmaya bagladik.”
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Ote yandan hakimlerden biri, yasay: bilmemenin mazeret ola-
mayacagini ve herkesin yasay: bilmesi gerektigini belirtmistir:

“Herkesin kanunun bilmesi gerek. Kanunu bilmemek bir mazeret
degil. Adliye diger kurumlara benzemez. Adam geldi demin gordii-
niiz, fikir istiyor ama biz yol gésteremeyiz. Biz tarafsiz olmaliyiz
¢iinkii biraz 6nce ben bu adamin durugmasindan giktim. Hukuk di-
li anlagiliyor, eskisi gibi degil. Avukata sorsunlar diyoruz.”

Diger yandan iki hakim ise, vatandagin haklarimi anlamakta
zorlanmadigim, ¢ikarlari gerektigi zaman anladiklarini belirtmiglerdir.






BESINCi BOLUM

Sonug

u raporun amaci Istanbul’daki asliye hukuk mahkemelerinin ta-
B raflariny, taraflarin mahkemelerde ileri siirdiikleri taleplerin basa-
riya ulagma oranlarini, davalarin goriilme siirelerini gostermek ve hu-
kuk mahkemelerindeki yargilama siirecinin nasil igledigini, temel so-
runlari ve baglica tikanma noktalarini ortaya koymaktir. Veriler ilgili
boliimlerde kapsaml bir gekilde tartigilmig, baslica bulgular ve politi-
ka belirlenmesinde esas alinabilecegini diigiindiigiimiiz hususlar agagi-
da Ozetlenmigtir:

® Bu ¢aligmanin baglica bulgusu, mahkeme siireci ve yargilama
hizinin mahkeme ve hikimlerden ziyade taraflara bagh oldugu, taraf-
lardan ve onlarin eylemlerinden fazlasiyla etkilendigi, bu durumun da
adalet hizmetinin saglanmasinda gecikinelere sebep oldugudur. Bunu
engellemek i¢in mahkemenin (hikimin) davanin agilmasindan nihai
karara kadar her agamada yargilama siireci tizerindeki kontroliiniin
artturilmasi gerekmektedir. Bunun igin de, mahkeme ve hakimler baki-
mindan bir politika degisikligine ihtiya¢ bulunmaktadir. Bu anlamda
ilk degisiklik, yasanan gecikinelerin kagimlmaz olmadiginin kabul
edilmesidir. Gecikmeler sadece usul kanunu degisikligi ile diizeltilebi-
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lecek bir durum da degildir. Daha 6nce agiklandig) iizere, hukuk kiil-
tiiriiniin degismesi ve hem hakim, hem de diger mahkeme personeline
yonelik bazi tegviklerin geligtirilmesi gerekmektedir. Bunlar1 yaparken,
hakimlerin diigiincesi alinmaksizin geligtirilecek higbir ¢oziimiin pra-
tikte bagarili olamayacaginin hatirlanmasi da 6nemlidir. Hakimlerin
degisiklikleri ve bunlarin uygulanmasini sahiplenmeleri i¢in bu degi-
sikliklerin geligtirilmesi siirecine dahil edilmeleri zorunludur.

® Bu ¢aligmanin bir bagka ¢arpici bulgusu ise, her beg durugsma-
dan birinde higbir iglemin yapilmadigi, bagka bir anlatimla durugma-
larin % 20’sinin zaman kaybi oldugudur. Ciinkii mahkeme tarafindan
verilen ara kararlara uyulmamaktadir. Ara kararlara uymama sebep-
leri daha da can sikicidir. Davalarin % 62’sinde ara karara uyulmama
sebebi taraflardan, % 13’iinde mahkemeden ve % 23’iinde tigiincii sa-
hislardan kaynaklanmaktadir. Kugkusuz bu durumun durugmada bu-
lunan herkes agisindan ciddi sonuglar1 bulunmaktadir; durugmaya ge-
len taraflar, mahkemenin durusma yiikii, hakimler gibi. Her ne kadar
yukaridaki siralamada, mahkemelere ve hikimlere dogrudan atfedile-
bilecek sebepler en diisiikk gériinmekle birlikte, taraflar ve tiglincii sa-
huslar iizerinde nihai kontrole sahip olmasi gereken makamin mahke-
me oldugu unutulmamalidir.

® Mahkemelerin kendi inisiyatifiyle geligtirdigi ‘tensip tutanags’
uygulamasi dikkate degerdir. Bu tutanaklarin kesin siireler igerecek ge-
kilde hazirlanmasi tegvik edilmelidir. Veriler degerlendirildiginde ten-
sip tutanaginin diizenlenmesinden ilk durugmaya kadar gegen siire or-
talama olarak 73 giindiir. Bu siire taraflarin gerekenleri yerine getire-
bilmesi igin yeterlidir. Eger ilk durusmada tensip tutanagina uyulma
orani % 40’ta kaliyorsa hem ilk durusma, hem de gecen 73 giiniin bog
yere harcandig1 sonucuna varilabilir. Diger iilkelerde oldugu gibi, ha-
kimler dilekge sunma tarihlerini ve son tarihleri taraflarla birlikte be-
lirlerse, taraflara siirelere uymalari igin daha fazla baski yapabilir ve
bu tarihlere uyum oranlarim arttirabilirler.

® Davalarin % 90’1 yedi durugmaya kadar biterken, medyan
durugma sayisi ikidir. Bu bir davanin i yil siirebilecegi gibi alti-on ay
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arasinda bir zamanda bitebilecegi anlamina da gelebilir. Bunun yanin-
da davalarn tiiriine gére de yargilama boyunca yapilan durugma sayi-
lar1 arasinda ¢ok fark bulunmaktadir. Dolayisiyla dava agan bir kisi-
nin bu siiregte 6niinii géremeyecegi ve davasinin alti ay mu ti¢ yil m
siirecegini tahmin edemeyecegi diigiiniilebilir. Bu hak aramada sorun
yarattig diistiniilebilecek bir bulgudur. Bunun yaninda, karara bagla-
nan bes dosyadan sadece biri temyize gitmekte, ancak temyiz bagvuru-
su sirasinda oldukga zaman kaybedilmektedir.

e Dava yonetimi sadece hikimlerin igi olmamalidir. Bunun ye-
rine usul hukukunda farkh dava tipleri igin farkli yollar izlenmesi
mimkiin kilinmalidir. Nitekim hdkimlerin de belirttigi tizere bazi da-
valar Ozellikleri sebebiyle digerlerine gore daha uzun siirmektedir.
Dolayisiyla, ilk agilan davaya ilk once bakilmasi gibi zaman 6ncelik-
li kurallarin ve her davaya aym usuliin uygulanmasi mantiginin sor-
gulanmasi gerekmektedir. Bunun yerine, her davanin ortalama siiresi-
ne gore kategorilerin belirlendigi ve bu siireyi uzatan faktorlerin dik-
kate alinarak, siirece miidahale edilen bir “dava y6netimi” prosedii-
ril olugturulmalidir. Ancak boylesine pro-aktif bir yontemle yigilma
ve gecikmelerin oniine onlar heniiz olusmadan gegilebilir. Bu anlam-
da, hikimler bazi iddialarin/taleplerin yargi disinda ¢6ziilmesini, ni-
zasiz davalarda ve devletin taraf oldugu davalarda farkli yollarin iz-
lenmesi gerektigini dile getirmektedirler.

e Siiphesiz tiim gecikmeler hakimlerin taraflara kesin siire ver-
memesinden kaynaklanmamaktadir. Hikimler ve Savcilar Yiiksek Ku-
rulu’'nun hakimlerin emeklilik, atama ve terfileriyle ilgili uygulamala-
rinin da gecikmelere etkisi vardir. Nitekim hakim degisikligi veya yok-
lugu bog yere yapilan durugmalarin sebeplerindendir. Dolayisiyla mah-
keme sisteminin bir biitiin olarak ele alinmasi gerekir. Atama/terfi sis-
temi sebebiyle hakimlerin sik sik rotasyona tabi tutulmas: sadece ge-
cikmelere sebep olmakla kalmamakta ayni zamanda kurumsal hafiza-
y1 da yok etmektedir.

e Miilakat yapilan hakimlerin biiyiikk ¢ogunlugu, mahkeme
kaynaklarinin yetersiz olmasinin gecikmelere sebebiyet verdigi yolun-
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daki eski geleneksel goriige katilmugtir. Kesin siire vermenin yargilama
hizini arttirmaya yardim edip etmeyecegi sorusu bakimindan, gerekli
tesvik ve garantilerin saglanmasi durumunda, hakimlerin buna olum-
lu baktiklar1 saptanmigtir. Diger yandan bazi hikimler usul hukuku-
nun kati sekilde uygulanmasinin hak kaybina sebebiyet verecegi kay-
gisini tagimaktadir. Bu sebeple taraflara ara kararlara uymamanin so-
nuglarinin ve Yargitay’in konumunun detayl olarak anlatilmasi gerek-
tigi belirtilmigtir. Bu, tizerinde 6nemle durulmasi gereken bir noktadir.

e Hukuk mahkemeleri en ¢ok gergek kisiler tarafindan kullanil-
maktadir, ancak davaci ve davali olunan durumlara bagh olarak aslin-
da birgok kombinasyon bulunmaktadir. Bu anlamda, ¢arpici bulgular-
dan birisi de kadinlarin mahkeme sistemini parasal taleplere dair kul-
lanmasinin tek yolunun nafaka davalari oldugunun ortaya ¢ikmasidir.
$6z konusu sonug kadinlarin ekonomik yagamdan diglanmig oldukla-
rini bir kez daha gostermektedir. Kadinlar ig anlagmalari, para trans-
ferleri ve miilkiyet hakki ile ilgili konularda mahkemede daha az bu-
lunma egilimindedir. Kadinlar tarafindan agilan davalarin sadece %
14’ alacak tahsiline yoneliktir.

e Avukat ile temsil hususunda karigik bir tablo ile kargilagil-
maktadir. Gergek kigi davacilarin % 50’sinin avukati bulunmasina
kargin bu oranin konusu para olan davalarda arttig1 gozlenmistir.
Kadinlarin avukata erigiminin erkeklere oranla daha az oldugu go-
rillmigtiir. Bunun sebebi de kadinlarin ekonomik hayattan diglanmig
olmalaridir. Her haliikarda, avukat ile temsil edilen davali sayisi ger-
cekten diigiiktiir. S6z konusu durum alternatif ve ticretsiz hukuki hiz-
met sunum modellerinin gelistirilmesi ile agilabilir ve bu sayede hu-
kuki hizmetler daha fazla kullanilabilir. Bu sonug Tiirkiye’de huku-
ki hizmetlerden faydalanmanin diisiik oldugu sonucuna varmig olan
bir bagka aragtirmanin sonuglariyla da ayni dogrultudadir.*® Son
olarak, kamu ve 6zel hukuk tizel kisilerini temsil eden avukatlar
arasindaki fark da garpicidir. Nitekim ikinci gruptaki avukatlar ilk

48 Kalem, S., Jahic, G., Elveris, . (2008), Adalet Barometresi, s.19.
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gruptakilere gore iki kat daha fazla dilekge ve davaya cevap dilekge-
si sunmakrtadir.

¢ Taraflarin cevap, replik ve diiplik dilekgesi sunum oranlar dii-
stiktiir. Bu da Hukuk Usulii Muhakemeleri Kanunu’ndaki prosediirle-
rin avukati olmayan kigiler igin fazla karmagik oldugunu gosteriyor
olabilir. Aslinda veriler, usuliin avukatla temsil edilen kisiler igin bile
karmagik oldugunu gosterdigi seklinde de yorumlanabilir. Dolayisiyla,
Hukuk Usuli Muhakemeleri Kanunu taslagini hazirlayan Komis-
yon’un, bazi davalar bakimindan usul hukukunu basitlegtirilmesi yerin-
de olacaktir.

® Son olarak, davalarda gecikmelere ciddi etkisi oldugu disii-
niilen tebligat islemlerinin diigiiniildiigii kadar sorun yaratmadig sap-
tanmigtir. Her ne kadar internet ¢aginda bir ayin da uzun bir siire ol-
dugu digiiniilebilirse de, belgelerin biiyiik bir ¢cogunlugu bir ay iginde
taraflara ulagmaktadir. Dolayisiyla biiyiitk sorun oldugu diigiiniilen
seylerin goriindiigii kadar biiyiik sorunlar olmadigini ortaya koymak
agisindan, aragtirma yapmanin 6nemi bir kez daha ortaya gikmakta-
dir. Gergekten de, aragtirma bize sorunlari ve sebepleri dogru diizgiin
bir gekilde belirleme imkan verir.

Bu projenin amac hukuk mahkemelerindeki genel goériiniimii
ortaya koymak ve ortalama bir davanin ne gekilde yiiriidiigiine dair
birtakim ipuglar1 verecek sonuglar sunmakti. Bir bagka deyigle, dava-
larin ¢ogunlugunda hukuki siirecte ne yasandigini 6grenmek amaci
mevcuttu. Bu anlamda “temeli bilmek” 6nemli olmasina ragmen, tek
bagina yeterli degil. Bundan sonra atilacak adim, atipik davalara
odaklanarak bazi davalarin hangi nedenlerle daha uzun siirdiigiini,
baz1 davalarda tebligatlarin hangi sebeple yapilamadigimi veya ¢ok
uzun siirede yapildigini, bazi davalarda durugmalar arasinda gegen sii-
renin neden bu kadar uzun oldugunu aragtirmak olmalidir. Genel ola-
rak davalarda neler oldugu ile ilgili bulgular kafamizda bir resmin ge-
killenmesini saglasa ve temel sorunlari belirlememize yardimci olsa bi-
le, iglerin bu denli koétii gitmesine, “ug” atipik davalarin olugsmasina
sebep olan ve tiim ortalamay: bozan sorunlarin neler oldugunu agik-
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lamamiza yardimci olmamaktadir. Sayica az ama sorunlu davaya
odaklanan bir aragtirma yapmanin zaman kullanimi agisindan verim-
li olmadig: dissiiniilebilir. Ancak bu davalarda taraf olarak yer alan ki-
silerin de adalet sisteminden beklentileri olan vatandaglar oldugunu
akilda tutmak ve “kurban edilerek” unutulmamalari gerektigini hatir-
lamak gerekir. Her ne kadar devlet politikalarinin miimkiin oldugun-
ca ¢cok sayida davanin durumunun iyilestirilmesine yonelik olmasi ge-
rekse de, en atipik dosyalar dahil tiim dosyalarin durumunu diizeltme-
ye yonelik siirekli ¢aba gosterilmesi gerekmektedir.
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EK 1: istanbul Avrupa Yakasi Mahkemelerinde lsyiikii

9 0 g ]
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1. Asliye 2000 2.447 922 852 2287 1.099 905 1.080 1.831 923 711 1534 1.084
2001 2.898 1.018 986 2551 1.184 1.000 1.217 2.300 1.220 920 1663 1.192
2. Asliye 2000 928 844 1.089 906 1.074 1.867 931 715 1513 1.121
2001 1.008 980 1.197 1.000 1.228 2.400 1.183 935 1.683 1.135
3. Asliye 2000 934 847 1.078 910 1.062  1.899 711 1.522
2001 1.014 963 1.180 1.000 1.202 2.317 924 1.638
4. Asliye 2000 929 897 904 705  1.519
2001 1.012 961 1.000 908 1.634
5. Asliye 2000 939 707  1.546
2001 1.013 912 1.644
6. Asliye 2000 945 718
2001 992 946
7. Asliye 2000 888 738
2001 1.045 720
8. Asliye 2000 931 705
2001 1.010 908
9. Asliye 2000 941 720
2001 1.040 939
10. Asliye 2000 715
2001 910
11. Asliye 2000 676
2001 917
Toplam 5345 17.509 7330 4.838 6.827 7.625 6.863 12.614 4.257 17.760 15.896 4.532
Oran 4,80 15,72 6,58 4,34 6,13 6,84 6,16 11,32 3,82 15,94 14,27 4,07
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EK 2: Dosya inceleme Formu

1. ID: Dosyay: dolduran:

2. Inceleme tarihi: / /2006

3. Baglangigsaati: ___ __:__

4. Adliye:

5. Mahkeme:
6. Esas no:
7. Liste: 1) Asil liste  2) Yedek liste  3) Yedegin yedegi
8. Dosya yetkisizlik veya gorevsizlik karari ile bagka mahkemeden mi gelmig?
1) Evet 2) Hayir
(Cevap evetse, bilibazirda inceleme yaptignuz mahkemede gerceklestirilen islemleri forma gegirin, yetkisiz

ya da gorevsiz mahkemenin yaptiklarou degil).

9. Kag tane dava dilekgesi var dosyada?

Dava dilekqesi (Eger birden fazla davaci ve dava dilekgesi varsa, ilk davacry: segin).

10. Dosyada: 1) Var  2) Yok

11. Havale Tarihi (tarib yoksa veya anlagilmiyorsa, bos birakimuz): ___ | ___ ___/
(Haékimin i y da tarihi varsa, yaziniz)
12. Dava Tiirii: 12a) Alacak 12d) Menfi Tespit 12g) Sigorta riicu

(Birden fazla isaretlenebilir)  12b) Boganma 12e¢) Tapu Iptali  12h) Diger: (Liitfer yazimz)
12¢) itirazin iptali 12f) Tazminat (12i)

13) Gegerli olanlarin hepsi i¢in miktari yazin:
14. Davact: 1) Gergek kisi

2) Tiizel kigi/ Ozel sirket

3) Tiizel kigi/ Kamu (Vakif, STK, iiniversite, enstitii, Elektrik/su idaresi, belediye)

15. Davacinin cinsiyeti (Gergek kisi degilse, 4) isaretleyin):
1) Erkek 2)Kadin 3) Anlagihnad:  4) Gegerli degil (Gercek kisi degil)

16. Davacinin avukat: 1) Var  2) Yok
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17. Asil istem: (Bu béliim dilekgedeki sonug ve isteme bakarak doldurulacaktir. Yargilama giderleri ve
katlik iicretinin i ini veya ihtiyati tedbiri buraya yazmaymn.)

17a.

17b.

17c.

17d.

17e.

18. Davah sayis: 1) Bir  2) fki 3) tkiden gok 4) Yok (Hasimsiz dava)

19. Davali: (Birden fazla davali olmas: halinde, formu dava dilekgesinde davals olarak gésterilen ilk
kigiyi baz alarak doldurun.)

1) Gergek kisi

2) Tiizel kigi/ Ozel sirket

3) Tiizel kigi/ Kamu (Vaksf, STK, iiniversite, enstitii, Elektrik/su idaresi, belediye)

20. Davalinin cinsiyeti (Gergek kigi degilse, 4) isaretleyin):
1) Erkek  2)Kadin 3) Anlagilinadi  4) Gegerli degil (Gergek kisi degil)

Harcin 6denmesi
21. Harg makbuzu dosyada: 1) Var  2) Yok (Eger yoku isaretlediyseniz, 24. soruya gegin)

22. Harcin 6denme tarihi: / / (tarih yoksa veya anlagilmiyorsa,
bog birakiuz) (Bilgisayar olan yerler igin: Tevzi biirosu bilgisayarina kayit taribini yaziruz)

23. Harcin meblag:

Hargtan muafiyete iligkin adli yardim (miizaheret) talebi

24. Hargtan muafiyete iligkin adli yardim (miizaheret) talebi
1) Var  2) Yok (Yoku isaretlediyseniz, 27. sikka gegin)

25. Varsa, adli yardim hakkindaki karar: 1) Olumlu  2) Olumsuz 9) Bilgi Eksik

26. Adli yardim karan kaginci durugmada verilmig? 9) Bilgi Eksik

Davalinin dava dilekgesini tebelliig tarihi
27. Tebligat pargasi dosyada: 1) Var 2) Yok

28. Tebligat yapilmig mi2 1) Evet 2) Hayir (Bila teblig yazsyorsa, baymn isaretleyin)
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29. Tebligat yapilmigsa, kime yapilmig? (Tebligat ne zaman gergeklestiyse asagidaki kismi ona gére

yazn).
1) Davalinin kendisine 6) Daimi ¢alhiganmina
2) Birlikte oturan yakimina  7) Idari amirine
3) Egine 8) 35. maddeye gore (matbu yaziy: gériirseniz,
4) Muhtara bu sikki igaretleyin)
5) ilanen teblig 9) Belli degil/Anlagilmiyor

30. Tebligat tarihi: Bu béliimde davalinn dava dilekgesini tebelliig ettigi taribi tam olarak yazinz.

Durusmada eldenteblig edilmigse, durusmanmn taribini yazinz.
/ | (tarib yoksa veya anlagiimiyorsa, bog birakimuz):

Tensip tutanagy
31. Dosyada: 1) Var 2) Yok (yoksa, 38 nolu soruya geginiz)

32. Tarih: / / (tarib yoksa veya anlagilmiyorsa, bog birakiniz):

(Tensip tutanag varsa bu tutanakta yer alan konular: asagrya isleyiniz.)

Kesin siire ilk durugsmada
verildi mi gergeklesmis mi?
PR
- E E E =
g & _g & B
5 E ¥ 8% ¥ A
E] %‘ = = E ﬁ :_d' %r =
RIS = 2 O X% 0 &
33. Delil listesinin
ibraz edilmesine 1) 2) 33a. 1) 2) 33b. 1) 2) 3) 4)
Bu g1k hem dilekgeye eklenmesi istenen hem de ayri delil listesinii I ist segenekleri icerir.
34. Tanik listesinin
ibraz edilmesine 1) 2) 34a 1) 2) 34b. 1) 2) 3) 4)
35. Miizekkere
yazilmasina 1) 2) 35a 1) 2) 35b. 1) 2) 3) 4)
(Eger tensip tutanagmda yukaridakilerin yapilmasi iin kesin siire verildiyse ve s6z konusu liste
durusmada elden verildiyse, “gerceklesmemis”i isaretleyin).
36. Durugma giinii tarihi verilmis mi? 1) Evet 2) Hayir
37. Durugma giinii verilmigse, hangi tarihe verilmig? / ) /

(tarih yoksa veya anlagilmiyorsa, bos birakiz)
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Davalinin ek siire dilekgeleri

38. Davalinn ek siire dilekgesi dosyada: 1) Var 2) Yok (yoksa, 45 nolu soruya geginiz)

39. Varsa, ek siire dilekgesinin tarihi: / / (tarib yoksa veya
anlagilnuyorsa, bos birakiuz):

40. istenilen ek siire: 1) Ilk durugmaya kadar 2) Diger: (40a)
3) Belli degil

41. Ek siire istemini: 1) Avukat yapmig 2) Davali kendisi yapmig

42. Ek siire talebinin gerekgesi:

43. Ek siire talebi 1) Kabul 2) Red (Ara karara baksp isaretleyin)  9) Bilgi Eksik

44. Verilen ek siire: 1) ilk durugmaya kadar
2) Diger (44a) (liitfen yaziuz)

Davalinin cevab: (dava dilekgesine) (Dosyadaki ara dilekgelerle karismasin)
45. Davalinin cevabi dosyada: 1) Var  2) Yok (yoksa, 50 nolu soruya geginiz)

46. Tarih: / / (tarih yoksa veya anlagilmiyorsa, bos birakinz):

47. Davalinin avukatr: 1) Var  2) Yok

48. Ilk itirazlar:  48a) Yabancilik teminati
48b) Derdestlik itiraz:
48c) Dava dilekgesinde ve cevap layihasinda noksanlik itirazi
48d) Isboliimii itirazi
48e) Yetkisizlik itiraz
48f) Davalarin birlegtirilmesi itiraz
48g) Karg1 davanin kabule gsayan olmadig: itirazi
48h) ilk itiraz yok

49. Davaciya teblig tarihi: / / (Tebligat puluna bakin veya durusmada
verildiyse durugma tarihini yazin) (tarib yoksa veya anlagilmiyorsa, bos birakiniz):
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Davacinin cevaba cevap (replik) dilekgesi
50. Davacinin cevaba cevap dilekgesi dosyada: 1) Var  2) Yok (yoksa, 55 nolu soruya geginiz)

51. Tarih: / / (tarib yoksa veya anlagilmiyorsa, bog birakinz):

52. Davacimin avukat: 1) Var  2) Yok

53. Replik dilekgesini hazirlayan, dava dilekgesini hazirlayan avukat mi, yoksa avukat
degismis m1?
1) Degismemis 2) Degismis (Aym hukuk biirosunda ¢alisan avukatsa degismemisi isaretleyin)
3) Anlagithmyor

54. Davaliya teblig tarihi: ____ / / (Tebligat puluna bakin veya
durugmada verildiyse durugma taribini yazin) (tarib yoksa veya anlagilmiyorsa, bog birakiruz):

Davacinin cevabi (diiplik)
55. Davalinin cevabi dosyada: 1) Var  2) Yok (yoksa, 58 nolu soruya geginiz)
56. Tarih: / / (tarih yoksa veya anlagilmiyorsa, bos birakiruz):
57. Davalinin avukat: 1) Var  2) Yok
58. Diiplik dilekgesini hazirlayan dava dilekgesine cevabi hazirlayan avukat mi, yoksa
avukat degigmig m1?

1) Degismemis  2) Degigmis

59. Davactya teblig tarihi: [ / (Tebligat puluna bakin veya
durusmada verildiyse durusma taribini yazn) (tarib yoksa veya anlagimyorsa, bog birakiruz):

Davacinin sonucu (60, 61 ve 62ci soru son oturum tutanagma bakiarak doldurulacak. Son celse
igin ara karar formu doldurulmayacak)

60. Son oturumun tarihi: / /
61. Karar: 1) Red 4) Davanin agilmamig sayilmas: (HUMK 409)
2) Kabul 5) Diger (yazimz) (61a)

3) Kismen kabul

62. Son durugmanin tutanagindaki karar: 1) Gerekgeli  2) Gerekgesiz
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Ek bilgiler

63. Gerekgeli kararin yazim tarihi: / / (tarih yoksa veya
anlasilmiyorsa, bos birakiniz)  (Bu tarih son durugma taribi ile aym olsa dabi yazinz)

64. Kalan harg¢ var m? 1) Evet 2) Hayir 9) Bilgi Eksik

65. Evetse, yatirilma tarihi: / /

66. Karar davaliya teblig edilmis mi?: 1) Edilmig 2) Elden teslim 3) Teblig edilmemis
67. Davaliya teblig tarihi: ___ __/___/ _ ___(tarib yoksa veya anlagilmiyorsa, bos birakinuz):
68. Karar davaciya teblig edilmig mi?: 1) Edilmis 2) Elden teslim 3) Teblig edilmemig
69. Davaciya teblig tarihi: __ __/  __/ (tarib yoksa veya anlagilmryorsa, bos birakiniz)

(66 ve 68’ teblig edilmemis cevabi verilmis olsa da, davada taraf baska biri karars temyiz edebilir. Ancak
davann taraflar: sadece iki kisiyse ve ikisine de karar teblig edilmemisse, 68. soruda temyiz yok sikk:
isaretlenmelidir).

Temyiz
70. Temyiz 1) Var 2) Yok

71. Temyiz eden: 1) Davaci
2) Davah
3) Her ikisi de (Bu durumda, dosyadaki ilk temyiz dilekgesi hangi tarafinsa,
o temyiz eden kabul edilecek ve bundan sonraki kisim ona gére doldurulacaktir).
4) Davada taraf olan bagka biri (Bunu isaretlediyseniz 84. soruya gegin)

72. Temyiz dilekgesi dosyada: 1) Var 2) Yok

73. Varsa, tarihi: / / (tarib yoksa veya anlagilmiyorsa, bos birakiruz)

74. Temyiz dilekgesini hazirlayan 1) Avukat  2) Tarafin kendisi

75. Durugmalar sirasinda davayi takip eden avukat mi, yoksa avukat degigmig mi?
1) Degismemis 2) Degismig

76. Temyiz harcinin 6denme tarihi: J / (tarih yoksa veya anlagilmiyorsa,
bos birakiniz)
77. Temyiz dilekgesinin karg! tarafa teblig tarihi: ) / (tarih yoksa veya

anlagilmryorsa, bos birakiniz)

78. Temyize cevap dilekgesi dosyada: 1) Var 2) Yok (Yoksa 86 . soruya gecin)
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79. Varsa, tarihi: / / 9) Bilgi Eksik

80. Temyize cevap dilekgesini hazirlayan: 1) Avukat 2) Tarafin kendisi (82. soruya geginiz)

81. Eger 80. sorunun cevab: “avukat” ise, bu avukat durugmalar sirasinda davayi takip
eden avukat mi?: 1) Evet 2) Hayir

82. Cevap dilekgesinin teblig tarihi: / / (tarih yoksa veya anlasilmyorsa,
bog birakiniz)
83. Dosyanin Yargitay’a gonderilme tarihi: / / (tarih yoksa veya

anlagidmiyorsa, bog birakiniz)
84. Dosya Yargitay’dan herhangi bir sebeple geri gelmig mi?> 1) Evet 2) Hayir

85. Evetse, hangi sebeple?

86. Yargitay karari: 1) Bozma 2) Onama 3) Kismen Bozma

87. Yargitay kararimin temyiz edene teblig tarihi: ) / (tarib yoksa veya

anlagilmiyorsa, bos birakinz)

88. Bitig Saati ___ ___:___ __ (Bu kismu arakararlarla ilgili kisinu bitirdikten sonra doldurun)

Ara kararlar Her celse igin zabta bakarak, asagidaki taleplerin yerine getirilip getirilmedigini takip
edin, sonuglars bu sayfaya kaydedin.

89. Celse no:
90. Celsenin Tarihi: / /

91. Celseye gelenler (gegerli tiim cevaplar: isaretleyin. Kimse gelmediyse siklardan bigbirini
isaretlemeyin. Gelen taniklar sayilmiyor):

91a) Davacr  91b) Davacinin avukati  91c) Davali  91d) Davalinin avukati
92. Durugmada iglem yapildt mi? 1) Evet 2) Hayir

93. Yapilmamugsa neden?

(6rnek: dosyanmn tetkikilincelenmesi igin)

94. Davacinin avukati 6nceki kayitlara gore:
1) Degismis 2) Degismemis 3) Avukat ilk kez gelmig

95. Davalinin avukat: 6nceki kayitlara gére:
1) Degigsmig 2) Degismemis 3) Avukat ilk kez gelmisg
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Bir ara kararin gerceklesip gerceklesmediginin takibini bir sonraki durusma tutanagi sizerinden yapimn.

Eger bir sonraki durusmada islem gerceklesmediyse, “gerceklesmedi”yi isaretleyin. Esasa iligkin bir
inceleme yapmaym; durusma tutanaklar: digindaki dilekgelere vs. bakmaymn.

96. Taniklarla ilgili ara karar:

1) Var

Kesin siire
verildi mi?

Kesin siirenin
sonuglari
haurlatldi mr?

2) Yok (yoksa 101 nolu soruya geginiz)

Bir sonraki
durugmada
gergeklesmis mi?

£
2 @2
3 » & &
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97. Taniklarin
dinlenmesine 1) 2)|97a 1) 2)| 97b 1) 2)|97¢ 1) 2) 3) 4)
98. Taniklarin dinlenmesi
i¢in davetiye
gikartilmasina 1) 2)| 98 1) 2)|98b 1) 2) (98 1) 2) 3) 4)
99. Taniklar igin
yolluk/davetiye
masrafi yatinlmasina 1) 2)[99a 1) 2)| 9% 1) 2) |99 1) 2) 3) 4)
100. Taniklara tekrar
davetiye gikartilmasina 1)  2) | 100a 1) 2)| 100b 1) 2) [100c 1) 2) 3) 4)

101. Miizekkerelerle ilgili ara karar:

1) Var  2) Yok (yoksa, 107 nolu soruya geginiz)
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Kesin siirenin Bir sonraki
Kesin siire sonuglar durugmada
verildi mi? | hatirlatildi mi? | gergeklegmis mi?
Nd
=]
L =
5 e 5 E
B g E E £ 8 _
< T I g D & m
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102. Miizekkere
yazilmasina 1) 2)| 102a.1) 2)| 102b. 1) 2) | 102c.1) 2) 3) 4)
103. Miizekkere masrafi
yatinlmasina 1) 2)| 103a.1) 2)| 103b. 1) 2) [ 103c.1) 2) 3) 4)
104. Miizekkerenin
yinelenmesine 1) 2)| 104a.1) 2)( 104b. 1) 2) | 104c.1) 2) 3) 4)
105. Miizekkerenin
yollandigi kuruma
ihtar yazilmasina 1) 2)| 105a.1) 2)| 105b. 1) 2) | 105c.1) 2) 3) 4)
106. Miizekkere cevabinin
beklenmesine 1) 2)| 106a.1) 2)| 106b. 1) 2) | 106c.1) 2) 3) 4)
107. Bilirkigiyle ilgili ara karar: 1) Var 2) Yok (yoksa, 116 nolu soruya geginiz)
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Kesin siire
verildi mi?

Kesin siirenin
sonuglari
hatrlatildi mi1?

Bir sonraki
durugmada
gerceklesmis mi?

L e
3 - 8 E
_ 5 E E £ g _
g e Z L0 e
g £ < < 42§ %
5 % 5 3 5 5 COC
Hakimin karari: > > - I T O % O m
108. Dosyanin bilirkigiye
gonderilmesine/raporun
gelmesi (bu sikka
bilirkisi marifetiyle
kesif dahildir) 1) 2)| 108a. 1) 2)( 108b. 1) 2) [108c.1) 2) 3) 4)
109. Bilirkisi iicretinin
yatinlmasina 1) 2)| 109a.1) 2){ 109b. 1) 2) [109c.1) 2) 3) 4)
110. Bilirkisiye ihtar
yazilmasina 1) 2)| 110a. 1) 2)| 110b. 1) 2) [110c.1) 2) 3) 4)
111. Bilirkigiden
ek rapor istenmesine 1) 2)[ 111a. 1) 2)| 111b. 1) 2) [111lc.1) 2) 3) 4)
112. Bilirkigiye gonderilmek
iizere eksiklerin
tamamlanmasina 1) 2)| 112a.1) 2)| 112b. 1) 2) |112¢c.1) 2) 3) 4)
113. Bilirkisi raporunun
dénmesinin
beklenmesine 1) 2)| 113a. 1) 2)| 113b. 1) 2) |113c.1) 2) 3) 4)
114. Bilirkigiye yeniden
yazi yazilmasina 1) 2)| 114a. 1) 2)( 114b. 1) 2) (114c.1) 2) 3) 4)
115. Bagka bir bilirkigiden
rapor alinmasinda 1) 2)| 115a.1) 2)| 115b. 1) 2) [115¢c.1) 2) 3) 4)
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116. Diger mahkemeler/savcilik/icra dairesiyle ilgili bir ara karar var mi?:

1) Var

2) Yok (yoksa, 119 nolu soruya geginiz)

Buraya yazilan kararlan, asagidaki “miizekkerelere” iliskin kararlara tekrar yazmaymn!!

Bir sonraki durugmada
gergeklesmis mi?
g
2 2
- 5 E
E ¥ g _
L ® 8m
< § ¥ <
R e B 2 o=
Hakimin karari; g L S 2 & &
117. Bagka bir mahkemeden
dosya getirilmesi 1) 2) [117a. 1) 2) 3) 4)
118. Savciliktan bilgi istenmesi | 1) 2) | 118a. 1) 2) 3) 4)
119. Taraflarla ilgili ara karar: 1) Var  2) Yok (yoksa, 124 nolu soruya geginiz)

(Asagidaki masraflarin igine taraflara diisen ber tiir masraf girecektir. Tank, miizekkere, bilirkisi ile ilgili
olmayan kesif ve digerlerine iliskin masraflar bu kategoridedir).

Kesin siirenin Bir sonraki
Kesin siire sonuglar durugmada
verildi mi? |hatrlauldt m? | gergeklesmis mi?
H
2 2
g » § &
_ 5 E E g d _
< = £ % 9 e
5 E £ < ¥ 8 ¥
Hakimin karari: s = 22 ool S 2 & X
120. Teminat yatirinasi
iin siire verilmesine 1) 2)( 120a.1) 2)| 120b. 1) 2) [120c.1) 2) 3) 4)
121. Masraf yatinlmasi igin
siire verilmesine 1) 2)| 121a. 1) 2)| 121b. 1) 2) [121c.1) 2) 3) 4)
122. Eksik harcin
yatirilmasi igin
siire verilmesine 1) 2)| 122a.1) 2)] 122b. 1) 2) [122c.1) 2) 3) 4)
123. Beyanda bulunmasi
(belge, delil, cevabini
sunmasi, asil tarafin
durugmada hazir
bulunmas) igin
siire verilmesine 1) 2)| 123a.1) 2)] 123b. 1) 2) [123c.1) 2) 3) 4)
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124. Ara kararlarin gergeklesmeme/veya kismen gergeklesme nedenleri: (Eger higbir neden
anlagiryorsa, bos birakinz.)

124a.
124b.
124c.
124d.
124e.
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EK 3: Hakim Miilakat Formu

Gériigme tarihi: __ ___/ ___ /2006

Goriigme baglangig saati: _ _ :
Tamtim: Bu ¢aligmanmin amacs Tiirkiye’deki asliye hukuk mabkemelerinin kullancilar,
kullanim amaglar: ve usuliin igleyisinin etkin kilinmasim saglamak icin neler yapilabilecegini
aragtirmaktr. Istanbul Bilgi Universitesi Hukuk Fakiiltesi tarafindan vyiiriitiilen bu
¢alismada bakimlerle goriisiip, caligma kogullars, zamanlarinin kullanimi ve sistemin igleyisi
ve bu sistemin davalarin igleyisi iizerindeki etkisini nasil degerlendirdiklerini ve de genel
olarak Tiirkiye’deki bukuk sistemi ve igleyisi bakkindaki goriislerini soracagiz. Bu baglamda
yiiriitiilen bu goriismelerde verdiginiz bilgiler tamamen saklidir ve bilimsel olmayan bicbir
sebep igin kesinlikle kullanlamaz. Adimz bi¢ kimseye verilmeyecek ve bi¢bir raporda
gegmeyecektir.

Higbir soruya cevap verme zorunlulugunuz yoktur, ama verdiginiz takdirde bicbir etki
altinda kalmadan kendi diisiincenizi belirtmeniz rica olunur. Bu bir gériismedir ve burada
dogru ya da yanlis cevap yoktur.

Sormak istediginiz berbangi bir soru varsa liitfen sorunuz.

Yardimlariz igin simdiden tesekkiir ederiz.

Goriismeye baglamadan énce séylediklerinizi daba sonra eksiksiz batirlayabilmek icin teybe
kaydetmek i¢in izninizi almak istiyorum. (Liitfen imzalatiz)

Teyp kullanmimasmna izin vermiyorum O  izin veriyorum [

imza

1. Dogum Tarihi: / /119

2. Cinsiyet: 1) Kadin 2) Erkek

3. Ne kadar zamandir hakim olarak galigmaktasiniz?

4. Ne kadar zamandir hukuk mahkemelerinde hikim olarak gorev yapmaktasiniz?

5. Su anda mahkemenizde ortalama ne kadar derdest dosya vardir?

6. Bir yilda mahkemenizde kag tane yeni dava agiliyor?
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7. Bir hakim olarak, bir ig haftasinda, durugmalara ¢ikmaktan bagka, ne gibi igler
yapiyorsunuz? (Bu soruyu liitfen durusmalara ayrilan vakit, dosya okumaya ayrilan vakit,
karar yazdirmaya ayrilan vakit ve havale vermek, personel icin sevk kdgidiimzalamak ve
benzeri diger igler olarak degerlendirin).

Hukuki Biirokratik /idari

1) Durugma dosyalarini inceliyorum 4) Sevk kagidi imzalamak
2) Karar yazdirtyorum

3) Kesfe gidiyorum

Diger Diger

8. Haftada kag giin durugmaya gikiyorsunuz? _____ giin

9. Durugmalar yarim giin mii, biitiin giin mii yapihyor?
1) Biitiin giin 2) Yarim giin 3) Degisir

10. Bir durugma giiniinde ortalama kag dosyaniz oluyor? dosya
11. Bir durugma ortalama olarak ne kadar siirer?

12. Bir dava ortalama olarak ne kadar siirer?

1) Ortalama giin/ hafta/ ay/ yil / durugma

2) Dosyasina gore degigir

3) Davasina gore degisicr Dava gegidi Ne kadar?
Dava gesidi Ne kadar?
Dava gesidi Ne kadar?
Dava gesidi Ne kadar?
Dava gesidi Ne kadar?

13. Durugmaya girmeden 6nce 6zel bir hazirhk yapiyor musunuz; durugmalara nasil
hazirlaniyorsunuz?

1) Evet
2) Hayir
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14. Bir durusma 6ncesi dava dosyasina ne kadar zaman ayiriyorsunuz?
1) Bir saatten az
2) Bir saat
3) Bir sabah/6glen/aksamiistii
4) Bir giin
5) Haftasonu
6) Bir hafta
7) Bir haftadan fazla
8) Dosyasina gore degisir

Ek (Hakim fazladan birsey soylediyse not ediniz)

15. Caligma ortamu ve kosullarinizi degerlendirebilir misiniz? (Siire, personel, giiriiltii ve
sosyal imkanlar diye agilabilir) Siklar: okumaysnz, hakimler bu siklara wyan bir cevap
vediginde isaretleyiniz.

1) Cok iyi 2) lyi 3) Orta/Fena degil 4) Kot 5) Gok kotii

16. Iyi ve kotii kogullar: sayabilir misiniz?

lyi Kétii

17. Iinizle ve igyerinizdeki kogullarla ilgili degismesini en cok istediginiz ey nedir?

18. Size gére mahkemelerde yaganan gecikmelerin baglica sebebi nedir? En fazla ii¢ sebep
stralayimz.
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19. Size gore bilirkisilere veya taraflara kesin siire vermenin gecikmeleri engellemek
agisindan herhangi bir etkisi var midir? Varsa bu etki olumlu mudur olumsuz mudur?
Neden?

1) Hayur, 6zel bir etkisi yoktur
2) Evet, bir etkisi vardir
1) Olumlu etkisi vardir

2) Olumsuz etkisi vardir

20. Genel olarak, sizce bir avukatin varhg: bir davayi nasil degistirir? Bir diger deyisle,
avukatl bir davayla avukatsiz bir dava arasinda fark var mudir, varsa bu fark/farklar nedir?
(davalarin igleyisi, siiresi, adilligi ve de sonuglar1 agisindan)

21. Daha gok mahkeme kurulmas: ve bdylece daha ok hakim atanmasi hukuk
mahkemelerindeki gecikmeleri engellemek igin bir ¢6ziim yontemi olabilir mi?

22. Gene gecikmeleri engellemek ve de genel olarak mahkemelerdeki ig yogunlugunu
azaltmak adina, dava konusu olan durumlarm azaltilmasi hakkinda ne diigiiniiyorsunuz?
Mahkemeye intikal eden durumlar sinirlandinilmali midir? (bazi konular mahkemede
¢oziilmemelidir gibi bir diigiinceniz var midir?)
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23. Size gore taraflar haklarini anlayabiliyorlar mi? Bu soruyu 6zellikle hukuk dilinin
anlagilabilirligi agisindan degerlendirmenizi rica ediyorum.

24, Kendinizi hukukta daha ¢ok yetigtirdigine inandiginiz, kendinizi daha ¢ok uzman
gordiigiiniiz bir alan var mi? Varsa nedir?

1) Evet Alan
2) Hayir

25. Hukukun herhangi bir dalinda kendinizi daha ¢ok yetigtirmek ister miydiniz? $u alanda
daha ¢ok gelistirmek isterdim kendimi dediginiz bir alan ya da alanlar var midir?

1)Evet  Alan
2) Hayir

26. Soylemek istediginiz baska herhangi bir gsey var mr?

Yardimilarimz icin tesekkiir ederiz.

Gortigme bitis saati:
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Executive Summary

s in many countries, one of the primary complaints about courts in
Turkey is backlog and delay. The backlog is evident in pending case
numbers of the judicial statistics while citizens’ opinions about courts
also indicate same.! In response to these problems, some countries intro-
duced structural changes such as establishing new courts and using elec-
tronic data systems. Some countries changed procedural laws while
some saw the problem as a matter of human resources and raised the
number of judges. In Turkey too, these solutions have been frequently
discussed. According to the “old conventional wisdom”, at the root of
the problems in courts lie chronic lack of resources, courts’ heavy work
load and official rules and procedures. Hence once these are tackled
problems would be solved.
However, empirical research done in some countries revealed
that delay was a consequence of the behavior of judges, lawyers and

1 Kalem S., Jahic G., Elverig I. (2008), Justice Barometer, Public Opinion On Courts in Turkey,
Istanbul Bilgi Universitesi Yayinlari p. 15. The percentage of those who have agreed and com-
pletely agreed with the statement that “Courts handle cases sufficiently fast” did not go above
20%. This is the most negative attitude among all.
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litigants and other participants in the judicial system. According to
this view called the “new conventional wisdom” roots of delay were
grounded in the “local legal culture” of a community, the comprehen-
sive system of informal relationships, norms and practices of court
practitioners: Professional courtesy, and the “understanding” among
bar members that some actions in cases will not be challenged by
opposing counsel (if there is one) and the subsequent acquiescence of
judges to allow these are among these practices.

This research departed from the new conventional wisdom that
even if resources were limitless and there were as many number of courts
and judges as one wished, some problems of the courts require a differ-
ent understanding to resolve. Hence, the research was thought as a pilot
study aiming to understand how the process in the civil courts works
and how the actors and parties before the courts act. It also aimed to
diagnose the problems and bottlenecks in the system. Time wise, this
endeavor coincided with the work of the Commission that drafts a new
Code of Civil Procedure. In this context, we hope that the results of this
research will provide ideas to the members of the Commission. To sum
up the research findings;

¢ The main finding of this study is that the court process and
pace of litigation is heavily influenced and decided by parties in litiga-
tion. This can be prevented if the court (judge) is in control at every
stage of the proceedings from filing to disposition. Doing this requires
a policy change on the part of the courts and judges. However, it is
also important to realize that this is not something that can not be
done by procedural change alone.

e In one of every five hearings absolutely nothing gets done.
This is a waste of time for everybody present at the hearing. The cause
for this is failure to comply with the interim decisions and orders and
to reschedule the hearing: in 62% of the cases the failure was caused
by the parties, in 13% of the cases by the court, and in 23% of the
cases by third parties. Although reasons directly attributable to courts
and judges seem to be the lowest figure here, it should be remembered
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that it is ultimately the court who should assert control over the par-
ties and third parties.

* Some cases consistently take longer due to some of their traits
(such as having more than one person on either side) or some cases are
inherently of long breath (such as cases for increase of appropriation
amount). Therefore, the efficacy of “first in first out” type of rules and
application of the same procedure to every case should be questioned.
Instead, a “case management” procedure must be developed that cate-
gorizes cases according to their average length and where there are fac-
tors effecting its duration these should be taken into consideration.
Only with a pro-active method like this backlog and delay can be pre-
vented before they arise. In addition, some cases should be taken from
courts’ jurisdiction while different venues should be used for non-adver-
sarial claims as well as in cases where the defendant is a state party.

® 90% of all cases are completed in up to seven hearings while
the median number of hearings is two. This means that a case may
take 6-10 months as well as three years to be completed. At the same
time, depending on the type of cases the number of hearings can be
varied. Hence, it could be said that a person who files a claim is unable
to predict whether her/his case is going to take six months or three
years. This data could be seen as a problem for citizens that look for
a legal remedy. Meanwhile, appeals seem to be much less common
than believed, as only one in five cases gets appealed with serious loss-
es of time in filings.

® Of course not all delays are caused by judges’ failure to
impose firm deadlines to parties. Practices of the High Council of
Judges and Prosecutors that retires, appoints and transfers judges also
contribute to delays. Indeed, absence or change of judges was found
to be among major reasons for obsolete hearings suggesting that the
whole court system should be approached holistically. Accordingly,
the transfer and promotion system should take into consideration that
frequent judge rotation not only causes delays but also erodes institu-
tional memory.
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® Most judges seem to subscribe to the old conventional view
that because court resources are insufficient, delays are inevitable. To
the question of whether firm deadlines would be helpful to increase
the pace of litigation, it seems that judges could be convinced, espe-
cially if they are given incentives and guarantees. At the same time,
some judges expressed concern about giving firm deadlines to parties
to comply with interim decisions. They explained that this could cause
parties to loose rights for procedural reasons rather than on the mer-
its of the case. These concerns should be given serious consideration.

® Civil courts are mostly used by real persons but there are dif-
ferences between cases filed by men and women. The only monetary
claim women filed in the civil court system was for alimony. Only
14% of cases filed by women were for debt collection which points to
their exclusion from economic life:

e Representation by attorneys presented a mixed picture. 50%
of real person plaintiffs had an attorney, but used these services most-
ly when it came to financial matters. Women again had less access to
lawyers than men. This shows once again how important it is to devel-
op alternative and free legal service delivery models targeting vulnera-
ble citizens like women. As a last point, the difference between attor-
neys representing public and civil legal institutions was striking as the
latter were more likely to file motions and were twice likely to file an
Answer than the former.

e The percentages of parties that file Answers, Replies to
Answer and Second Answer is low. This indicates that the procedural
code may be too complicated for those who proceed pro se. In fact,
data shows that it is even complicated for those who are represented
by lawyers. Process simplification, at least in some cases, should there-
fore be considered by the Commission that is drafting the new Civil
Procedure Code.

e Lastly, this research revealed that service, which is usually
considered to be a major contributor to delay was found not to be
much of a problem: most documents were successfully served to the
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parties within a month although in the internet age this might also be
considered too long.

Criminal as well as civil courts have been recently talked much
about in Turkey given prominent court cases dictating the agenda in
the country. The country also started to realize the problems in the
running of the courts. On the one hand this is a positive development
since in democratic theory, the judiciary has an important role to play
and the fact that citizens pay attention to it is overall good. On the
other hand, citizens’ opinion of the courts in terms of trust, satisfac-
tion and delays have been found to be not so positive. Considering
that problems relating to courts in Turkey have thus far been only
expressed by lawyers, judges and prosecutors, the fact that ordinary
citizens started to pay more attention to courts is nevertheless a posi-
tive development no matter how negative their opinion of the courts
are. Insurmountable as these problems may seem, their reasons must
be determined by data because data may not confirm prejudices about
perceived problems. Data may also not confirm their true nature
whether they are of primary or secondary problems. Worse, without
data, any reform suggestions may be incorrect or untimely. What this
research aimed at was, to focus on the civil justice system, to shed light
upon the parties, their success rates, the process, the pace of litigation,
possible causes behind this pace and suggest improvements based on
data rather than anecdotal evidence. In that sense, it is hoped that it
will contribute to the forming a new judicial policy tradition that is
based on data, understands that problems will not be resolved by
changing laws and that takes citizens’ views into consideration.






CHAPTER ONE

Introduction

n a democracy, the judiciary upholds the law for all and thus, helps
Ithe realization of the rule of law. The judiciary also facilitates eco-
nomic activity by providing equality and predictability through its
decisions. Therefore, the influence of the judicial system extends far
beyond the litigants themselves. What courts do (or do not do) has a
significant impact not only on the few cases brought before it, but also
on the thousands or millions of decisions by individuals whose expec-
tations are affected by what courts do.

In Turkey, one could say, people are disillusioned with the judi-
cial system. In a national survey on the opinions and attitudes of the
general population about the justice system,? results showed that only
42% of those who had experience with the courts, were satisfied with

2 Justice Watch has been carried out by the Human Rights Law Research Center of the Istanbul
Bilgi University and has been financially supported by Istanbul Bilgi University and Open
Society Assistance Foundation. The project consisted of a Justice Barometer which measures
trust in courts, a Court Watch program that was carried out in the court houses of Istanbul and
a Media Archive that put together how the various wings of the media reported about certain
prominent cases before the courts. All findings of the Justice Watch project is due to be pub-
lished in a separate volume in Fall 2008.
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this experience and only 17% reported that after this experience, their
trust in courts increased. Only 31% of court users believed court deci-
sions to be fair. Almost half of the court users felt that citizens are not
treated by courts with respect and dignity. Most importantly for the
purpose of this research, 75% of court users felt that court cases are
not handled in a timely manner. It has to be recognized that there is a
certain critical threshold beyond which aversion and dissatisfaction
for the administration of justice can be very dangerous for a country
that bases its legitimacy on democratic consensus.? It should also be
remembered that, given their public nature, judicial decisions (and
failures of the system) are more visible than actions in police stations,
prisons, etc.* therefore requiring urgent action for their improvement.

Indeed, backlog and delay are among the most critical court
problems reported around the world. In many countries, an enormous
number of disputes linger in the courts, unresolved, for excessive
amounts of time. To deal with this, initially some countries tried to
introduce structural changes, such as automated systems (like UYAP),3
changes in procedure and an increase in the number of judges. The lat-

3 Fabri, M. - Langbroek, P. (2003), Working Party No: 2 of the European Commission for the
Efficiency of Justice, Delay in Judicial Proceedings: A preliminary inquiry into the relation
between the demands of the reasonable time requirements of Article 6,1 ECHR and Their
Consequence for Judges and Judicial Administration in the Civil, Criminal and Administrative
Justice Chains, Preliminary Draft Report, p. 3. Available at http://siteresources.worldbank.org/
INTLAW JUSTINST/Resources/FabriLangbroek.pdf

4 Cole, G. F. (1993), Performance Measures for the Trial Courts, Prosecution and Public Defense
in Performance Measures for the Criminal Justice System, U.S. Department of Justice, Bureau
of Justice Statistics, p. 87. Performance Measures for the Criminal Justice System, 1993.
Available at http://www.ojp.gov/bjs/pub/pdf/pmcis.pdf.

5  The Ministry of Justice has prepared a “National Judiciary Informatics System (UYAP)”, which
is to implement a very ambitious information system between the Courts and all other institu-
tions of the Ministry, including prisons. UYAP equipped these institutions with computers, net-
works and internet connection and to give them access to all the legislation, the decisions of the
Court of Cassation, judicial records, judicial data of the police and army records. Thus UYAP
establishes an electronic network covering all Courts, Offices of Public Prosecutors and Law
Enforcement Offices together with the Central Organization of the Ministry of Justice.
Information on UYAP istane from its web site at http://www.uyap.gov.tr/ingilizce/genelbil-
giler/ortal.html
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ter, which is a costly exercise of “more of the same” argument, is often
heard in Turkey. Indeed, the so called “old conventional wisdom” con-
nects delays to a chronic lack of resources, workload and formal rules
and procedures.®

Nevertheless, empirical studies undertaken in the U.S, Canada
and Australia revealed that delay was a consequence of the behavior
of judges, lawyers and litigants and other participants in the judicial
system. In the “new conventional wisdom” quoted factors often oper-
ate through complex systems of practitioners’ attitudes and practices
which had to be taken into consideration.” The roots of delay were
grounded in the “local legal culture” of a community, the comprehen-
sive system of informal relationships, norms and practices of court
practitioners as courts become adapted to a certain pace of litigation
over time.® The pace is characterized by things like professional cour-
tesy, and the “understanding” among bar members that some actions
in cases will not be challenged by opposing counsel (if there is one)
and thus, the subsequent acquiescence of judges to allow these will
affect the flow of cases.® The attorneys’ and judges’ expectations
about how long it will take for cases to be resolved have profound
effects on how long cases actually take to be resolved.1®

On the other hand, in Europe almost no empirical research in
the field of judicial administration has been done and especially not on
case management and delay reduction.!! It should therefore not be
seen as a surprise for us to draw concepts and solutions from the U.S
or Australia. Europe embodies the tradition of judiciary matters being,
to a large extent, left to lawyers who do not think about management

6  Fabri-Langbroek, p. 8.

7 Ibid.

8 Leeson, E. G. (1991), The Pace of Litigation in Utab’s State District Courts, Administrative
Office of the Courts, p. 4. Available at http://www.utcourts.gov/stats/reports/litpace91.pdf

9 Ibid.

10 Ostrom, B. - Hanson, R. (2000), Efficiency, Timeliness and Quality: A New Perspective from
Nine State Criminal Trial Courts, U.S Department of Justice, National Institute of Justice,
Research in Brief, p. 10. Available at http://www.ncjrs.gov/pdffiles1/nij/181942.pdf

11 Fabri-Langbroek, p. 13.
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or efficiency terms. The same tradition is replicated in Turkey along
with the general flaws of public administration or public services. As
a result, it could be said that the judiciary is slow, unpredictable and
inefficient, all of which undermine the rule of law as well as econom-
ic development in the country. The literature on the problems of mea-
suring public goods and services (and bureaucracy) is vast, and it is
clear that unlike private businesses public institutions they do not
focus on outcomes and quality.

Indeed, there is no empirical research tradition in Europe (and in
Turkey) when it comes to the judiciary and the legal system in general.
This means that most of what is identified as problems in the system is
not based on strong evidence but rather impressions, generalizations
and anecdotes. Data based problem identification is important since
once collected, data may not confirm prejudices about the perceived
problems of the judiciary. Data may also not confirm their true nature
whether they are primary or secondary problems. Worse, without data,
any reform suggestions may be incorrect or untimely, failing to address
the key issues and being blind to a multitude of factors that may be
related. What this research aimed at was, to focus on the civil justice
system, to shed light upon the claimants, their success rates, the
process, the pace of litigation, possible causes behind this pace and sug-
gest improvements based on data rather than anecdotal evidence.

In the U.S, since 1987, the National Center for State Courts
has been working on the development and implementation of mea-
surable performance standards to be used in general jurisdiction at
state trial courts.? Five areas of performance were identified: access
to justice; expeditiousness and timeliness; equality, fairness and
integrity; independence and accountability and public trust and con-
fidence. The measurement of these performance indicators may
require different methods and as briefly mentioned above, a national
survey has been conducted in Turkey that has provided some data on

12 Cole, p. 88.
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at least equality?>-fairness'® and integrity;'* public trust!® and confi-
dence. In terms of access to justice, some preliminary studies on urban
poor indicated? serious social and economic exclusion problems
while a Court Watch of Istanbul Courts!® seems to point to problems
of safety,? accessibility and convenience as well as effective participa-
tion. Also under this category, there is data on courtesy, responsiveness
and respect of courts?® while affordable costs of access need to be fur-
ther explored. When it comes to delay, the task is not an easy one.
While it is easier to find out the player’s process, whether interim deci-
sions are carried out and to what extent, it is hard to define delay
when there are no benchmarks as one finds in other countries.
Empirical research has shown that delay is not related to court
size, the caseload per court or judge (given many cases may be dis-

13 Findings of the Justice Barometer study show that 37.3% of those citizens with court experi-
ence agree with the statement that “Courts protect everyone equally” while 50.2% disagree
with the statement, www.adaletgozet.org. This finding is due to be published in a separate vol-
ume about the court watch project in Fall 2008.

14 Findings of the Justice Barometer study show that 42.4% of those respondents with no court
experience reported that court decisions were fair but those with court experience reported this
to be only 36.7%. This finding is due to be published in a separate volume about the court
watch project in Fall 2008.

15 In the corruption index of public institutions, courts came in as the second most trusted insti-
tution in Turkey after the Military. This finding is due to be published in a separate volume
about the court watch project in Fall 2008.

16 Justice Barometer asked participants how they would rate their trustin courts. They were asked
to report their trust on a scale of 1-5 (1=I do not trust at all; 5=I trust completely). The average
score was 3.30 (3 is moderate). Thus it cannot be said that trust in courts is high. When com-
pared with other institutions, this figure put the courts above the media, municipalities,
Parliament, Government but below the police, the Constitutional Court and the Military,
Kalem, S., Jahic, G., Elveris, 1. (2008), Justice Barometer, p. 12.

17 Elveris, 1. & Jahic, G. Legal Needs of the Urban Poor, unpublished research.

18 Kalem, S., Jahic, G., Elveris, 1. (2008), Adliye Gézlemleri, istanbul Mabkemeleri: Fiziksel $art-
lar, Durugmalar ve Gecikmeler, Istanbul Bilgi Universitesi Yayinlari.

19 38.3% of respondents who were not court users did not think that security in courts was
enough while the percentage went up to 48% for court users. Unpublished data of the Court
Watch project.

20 38.2% of non court users think that people are treated well and respectfully in courts while only
35.7% of those with court experience agree with this statement. This finding is due to be pub-
lished in a separate volume about the court watch project in Fall 2008.
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continued).?! It was found that delay reduction efforts should focus on
court leadership, commitment to achievement of disposition time
goals, early and continuous court control over caseload and increased
judicial accountability for case processing.?? Other factors include
involvement of different actors in the system, definition of goals and
standards, a case management approach, a policy against unjustifiable
continuances, education and training.??

It was recognized that changing behavior may require changing
incentives. In the U.S., delay reduction programs have started with
those. Judges who were willing to set firm dates and otherwise assert
control over the pace of litigation were rewarded. Attorneys were
fined for seeking unjustified continuances or delays.2* Case flow man-
agement was introduced as a concept: the active monitoring, supervis-
ing and managing of case flow to prevent undue delay and make sure
that cases indeed move in the system.2* Of course shortage of capaci-
ty was also a reason that affected performance but in many cases it
was court inefficiency rather than lack of court resources.

Bearing all these developments in mind, this research was
thought as a pilot study to diagnose and understand the civil justice sys-
tem, its actors, parties and processes. It was timely because big substan-
tive law reform has swept the country lately but procedure that was
affecting the implementation of these laws remained the same. At the
same time, a Commission started to draft a new Civil Procedure Code
and to replace the almost 90 year old Civil code which is currently in
force. The preparations of the drafting Commission were finalized and
the draft opened to public opinion. We hope that that the findings of this
research are helpful and will provide policy ideas to the Commission
drafting the new Code as well as to policy makers in general.

21 Fabri-Langbroek, p. 8.

22 Cole, p. 92.

23 Fabri-Langbroek, p. 8.

24 The World Bank (1999), Reducing Court delays: five lessons from the U.S. Prem Notes, 34.
25 Fabri-Langbroek, p. 8.



CHAPTER TWO

Procedure in Civil Cases: A Brief Outline

he current Turkish Code of Civil Procedure was adopted by trans-

lating the Code from the Swiss canton of Neuchatel.2é Typical of
its early 1920s liberal times when drafted, this Code embodies a party
driven system with minimal involvement of a judge. It is also a docu-
mentary system, requiring all actions and requests of parties to be in
writing. This is also reflected in the collection of evidence and burden
of proof. Any claim that has a monetary value of YTL 490 or more
must be proven by documentary evidence.

The civil court system consists of a court of general jurisdiction
(“Asliye Hukuk™), peace courts (“Sulh Hukuk”) and various types of
specialized courts (commercial, intellectual property, maritime, labor
and the like). Which type of court has jurisdiction to hear which type
of case is primarily determined according to the nature of the claim.
Cases where the claim can be measured in monetary terms and carries

26 As for the reasons of this choice see Atamer, K. (1997), Gemilerin ihtiyati Haczinde, Seferden
Men Onleminin Uygulanmas, Istanbul Universitesi Hukuk Fakiiltesi Mecmuas, cilt: LV, say::
3 (Tiirkdn Rado’ya Armagan Sayisi), p. 279.
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a value above YTL 6330%7 are heard in the court of general jurisdic-
tion. Cases which involve personal rights such as being an heir or not
(and cannot always be measured in monetary terms) are also heard in
general courts of jurisdiction. Exceptions aside, as a basic rule, the
court that has jurisdiction to hear all matters unless they fall into a
specified jurisdiction is the court of general jurisdiction.

Peace (“Sulh Hukuk”) courts, on the other hand, hear matters
that have a monetary value less than YTL 6330 but there are also
exceptions to this rule. Nevertheless, disputes such as lease as well as
some non adversarial matters are heard by peace courts. One of the
main differences between courts of general jurisdiction and courts of
peace is that the latter are governed by rules which shorten the
process.

Upon determining the proper court with jurisdiction to hear the
case, the Plaintiff files her/his claim by way of a Complaint. The
Plaintiff needs to accompany the Complaint by payment of court dues,
the calculation of which depends on the principle claim in the
Complaint. For instance, if a Plaintiff has a monetary claim, the dues
constitute 0.4% of the claim (a quarter of which needs to be paid
upfront) while non-monetary claims are subject to nominal and flat
dues. Once the Complaint is ready and the court dues are paid, the
Complaint will be taken to the judge who must sign and refer it to the
Clerk’s Office. Legally, the case is filed when the dues are paid. Then,
the Clerk’s Office serves the Complaint to the Defendant.

Although not defined in the Code of Civil Procedure, the Court
practice of drafting minutes of the court should be mentioned here.
Upon receipt of the Complaint, the court would, usually, draft the
standard minutes, which set out the first hearing date, the date for fil-
ing the answer to the complaint by the Defendant, and the documents
that have to be filed until the first hearing and thereafter.

27 These value limits are determined each year by Ministry of Finance. These figures are valid as
of 1 January 2008.
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What should then follow is that the Defendant gets served with
the Minutes as well. Accordingly, he or she can also appear in the pro-
ceedings by filing an Answer within 10 days of the date of service;
upon application of the Defendant the period could be extended by
the Court. Afterwards, the Plaintiff is entitled to file a Reply (to the
Answer) and the Defendant his/her second Answer, all within 10 days
of the service of the said pleadings to the other party. According to the
Code of Civil Procedure, the exchange of these petitions is followed
then by the investigation. This is the time when the investigating judge,
who is usually the same judge as the one that hears the case, reviews
whether the facts are indeed as they are alleged by the parties. Only
after investigation of the judge, is the file considered “complete” and
then the judge can render a decision. To investigate the facts, the judge
may order a third person, such as government offices and/or corpora-
tions, to disclose relevant evidence and could invite witnesses to pro-
vide statements. At the same time, the judge may move the parties to
submit evidence. If a party fails to comply, the timeline gets extended
in the next hearing. Customarily, the file is also sent to an expert for
an opinion. This has become standard in many cases even if the sub-
ject does not require expert knowledge and can be handled by the
judge alone. It is said that judges resort to this given their heavy case
load.2®

Once the report is ready, the judge provides the parties with the
opportunity to comment on it. If a party manages to discredit the
report, the judge may ask another expert to render another report.
There is a belief among practitioners that the judge renders his/her
decision in line with the findings of the expert (unless a second report
is obtained) concluding the process in the first instance. If a party is

28 Indeed one of the judges we interviewed said the following: “If the court had less work load the
number of files going to the experts would also decrease. When there is a heavy work load, the
judge even sends files that (s)he can handle to the expert because the judge does not have enough
time. Then you leave the expert facing his own conscience. You do not know whether the expert
is collaborating with the other party.”
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unhappy with the decision, he or she can appeal that decision as long
as the disputed amount is above YTL 1250. Generally all decisions of
the courts can be appealed within 15 days for courts of general juris-
diction and 8 days for cases in courts of peace.



CHAPTER THREE

Purpose of the Research
and Methodology

he aim of this study is to for the first time assess and diagnose the
Tcivil justice system not only in terms of what the law says but also
in terms of the legal practice that has developed over time, in order to
identify its shortcomings and bottlenecks in a social scientific way.
Accordingly, the study seeks to take a step towards deeper under-
standing of how the civil courts work in practice, determining its main
users and how the system serves them.

The research will serve to primarily diagnose the administration
of civil justice in Turkey and advocate reforms. In that sense, the goal
of the study is not to test any particular hypothesis, but rather to
explore what potential problems there are and what their sources
might be. Starting out, we did have some preconceptions in relation-
ship to the study, such as the problems surrounding the carrying out
of interim decisions and orders that should move a case in the system.
Our hypothesis was that although judges had tools available to them
such as giving firm deadlines to parties, they did not apply these tools.
We therefore paid specific attention to see whether this was indeed the
case and who was responsible to what extent for the delayed carrying
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out of the interim decisions and orders. To sum up, we had the fol-
lowing research questions:

1. Who are the parties in the civil justice system? (Real persons,
private/public legal persons )

2. How common is representation by an attorney and does that
have an effect on the outcome of the case?

3. For what type of disputes is the civil justice system used?
What are the typical claim amounts?

4. How long does it take for disputes to get resolved? (in num-
ber of hearings as well as days)

5. How does the process look? (in terms of service, exchange of
pleadings)

6. How are interim decisions carried out and who is responsi-
ble for the delay in carrying out of those decisions, if any?

7. How widespread are appeals?

8. How do judges divide their time and work?

9. What do judges think about their working conditions, delays
in the system and what are their improvement ideas?

METHODOLOGY

In this research, two sources of data were used in order to get as com-
plete picture of the current issues related to civil courts and their effi-
ciency. Hence, reviews of case-files were conducted as well as inter-
views of judges who serve in civil courts. The case file review form is
attached to this report as Appendix 2 and the judge interview form as
Appendix 3.

Case-file review is the most important part of this research, as
it can provide us with the key information on the users of the civil
courts, types of case files with the courts, and the procedural obstacles
that interfere with the efficiency of the courts. Interviews, another key
part of the research, offered us an insight into how judges assess the
workings of their courts in particular and of courts of general juris-
diction in general, what they see as the problems with the functioning
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of the criminal system, how they explain the delays and what they
would suggest as solutions since their everyday involvement with the
courts allow them to look at the judicial system in a more practical
way. In this manner, interviews allowed us to look into the problems
as they are experienced in the everyday practice of law as well as
enabling us to compare these cited problems with the data from the
case files.

This chapter will briefly explain the methodology used in the
collection of data.

CASE-FILES

As already mentioned, case-files were the most important source of
information used in this research. Given the size and the complexity of
the Istanbul court system, as well as the large variability in practices
across different courts, great effort was made to develop a representa-
tive sample of the case-files. On the other hand, time and financial con-
straints, as well as suspicion that our research faced in the field, pushed
us to be as prudent as possible in our approach to the fieldwork.

Sample Selection
Our goal was to work with a sample that would be representative of
the cases that are heard in civil courts. While there are two types of
civil courts (above described “sulh” and “asliye™), courts of peace and
Courts of General Jurisdiction, we decided to focus only on the latter.
This was particularly due to the fact that cases heard before Courts of
General Jurisdiction were of more importance in terms of monetary
amount as well as representing a more mixed picture of cases pending
before civil courts. At the same time, due to budgetary constraints, we
had to reduce the scope of the study, and as a result a compromise was
made to use a larger sample that only includes cases from Courts of
General Jurisdiction.

To obtain a more reliable general picture of the situation in
courts of general jurisdiction, a sample of 400 case-files were selected
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among cases filed in 2000 and 2001.% It was necessary to go back to
those years, since in Turkey cases take a long time to be processed, the
appellate process is slow and files are not available for review before
the judgment is final. It was decided that only courts on the European
side of Istanbul will be included into the sample, as there was no rea-
son to assume that courts and cases on the Asian side would be dif-
ferent from courts on the European side of Istanbul. Financial con-
straints and practicality also played a role in this decision. Limiting the
sample to only cases heard in courts located on the European side of
Istanbul, hence, does not reduce the representatives or reliability of the
sample.

Cases were selected from 12 courthouses in Istanbul: Bakirkéy,
Beyoglu, Bagcilar, Eyiip, Fatih, Gaziosmanpasa, Sultahahmet,
Kiiciikcekmece, Biiyliikgekmece, Sariyer, Sigli, and Zeytinburnu. A few
other small courthouses, on the periphery of Istanbul (Catalca and
Silivri), were excluded from the sampling frame.

The proportion of cases selected from each courthouse was
equal to the overall proportion of the workload of that courthouse to
the total number of cases filed in Istanbul in those years. Appendix I
shows the workloads of all the courts in Istanbul in 2000 and 2001,
as well as the number of cases selected from each courthouse.

Within each courthouse, more than one chamber Court of
General Jurisdiction may be established. In general, in smaller court-
houses there may be just one such chamber, but as can be seen in
Appendix I, bigger courthouses may have 10 or more chambers. As
the workload at any particular courthouse increases, additional cham-
bers are established to deal with the workload.

Due to the possibility that judges may not have allowed us to
review the case files in every case, it was decided that a smaller number
of chambers within each courthouse would be selected, and in case the
judge did not allow us access to files, it would be replaced by an alter-

29 In order to ensure that cases were concluded by the time of data collection.
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native chamber. Hence, a smaller number of chambers from which the
case-files were finally to be drawn, were randomly selected. The num-
ber of chambers selected per courthouse are shown in Table 1 below.
Cases from a total of 26 chambers were to be reviewed. Finally, from a
list of case docket numbers obtained from each court, cases were ran-
domly selected into the sample. Table 1 also shows the number of cases
that were selected from each courthouse. Cases were evenly distributed
between courts within the courthouses, and half of cases were selected
from cases filed in 2000, and half from cases filed in 2001.

TABLE 1
Number of Chambers in Each Court, Number of Chambers That Were Selected Into
the Sampling Frame, and Total Number of Cases Selected From Each Courthouse

Total number of Number of chambers Total number of
chambers operating selected into the cases selected into
Courthouse in 2000/2001 sampling frame the sample
Bagcilar 1 1 19
Bakirkoy 9 4 63
Beyoglu 4 2 26
Biiyiikgekmece 1 1 17
Eyiip 3 2 25
Fatih 4 2 28
GOrP 3 2 26
Kiigiikgekmece 3 2 44
Sarniyer 2 1 15
Sultanahmet 11 4 64
Sisli 5 4 57
Zeytinburnu 2 1 16

As there was a possibility that some of the case-files selected for
review would not be available for any reason, a substitute list was also
developed, using the same method explained above. Whenever it was
impossible to obtain original or substitute cases, data collectors were
instructed to review case-files with the docket number closest to the
original case-file selected into the sample.
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In one courthouse (Bagcilar) we were unable to collect any
data, as the judge there did not grant us access to the case files. Nine
cases that were supposed to be reviewed from Bagcilar were therefore
substituted with extra cases reviewed from other court houses.
Additional extra cases were not available, and in the end we were 10
cases short from what was originally planned. As a result, a total of
390 cases were reviewed and entered into the database that was used
for all analysis in this report.

69.9% of the cases reviewed were those originally selected into
the sample. Additionally, 26.2% were cases selected into the sample as
substitutes. Finally, 3.9% cases were substitutes that were not initially
selected into the sample at all (those with closest docket numbers). In
0.3% of cases (1 case), we do not have any information of the status
of the case or how it was selected into the sample (for some reason it
was not noted on the data collection form). Nevertheless, the fact that
the majority of the cases (96,1 %) were those randomly selected into
the sample gives great credibility to the data. On the other hand, it is
possible that those cases that were originally selected into the sample,
but could not be found (and thus were substituted with randomly
selected substitute cases, or a total of 26,2% cases) could be funda-
mentally different, and thus our sample may be biased, even though
we are not sure in which way. It is possible that those cases are still not
closed due to prolonged appellate processes (which is more likely to
happen when a party has a lawyer), or it could be that those cases are
still pending (not uncommon in Turkey). Some of those cases may
have been moved to different courts, for lack of jurisdiction, and some
may have been joined with other cases. It is also common to not find
some files given the problems of court archives. In the end, due to lack
of information about missing files, we are not able to make an evalu-
ation with regard to the type of bias that may be the result of the selec-
tion process.



chapter three: purpose of the research and methodology 167

Data Collection

A data collection form was developed by the research team, and the
full English language versions of the form is available in Appendix
II. The form was developed as a result of our examination of actual
case files. While some of the questions are repeated throughout the
form, and it may appear as if not all questions that could be asked
are actually included, it is important to keep in mind that the form
was developed by following true case-files. Hence, it reflects the
types of information offered in the case-files, structure of the case-
file, how information is organized in actual case-file, etc. While
clearly, the form does not include all the relevant questions that may
be of interest to us, it is because case-files simply did not carry
answers to such questions. Further, the form had to be adaptable -
it had to be useful for most types of cases, from compensation to
name change cases, from cases completed in one hearing, to those
that lasted over 20 hearings, etc.

As a case can potentially have more than one person as either
of the parties, for the sake of simplicity, it was decided that for each
case only one plaintiff/{defendant would be followed throughout the
case. As can be seen from the data collection form, however, most
information collected was not directly related to parties, but to what
was happening in hearings, and what judges were doing. Hence, this
loss of information will not impair the quality of data or the results to
a great extent.

In order to obtain access to case files, we contacted judges at
individual courthouses directly, and asked for their permission. A let-
ter from the Ministry of Justice that stated that judges had discretion
to decide whether to grant us permission to access the files helped
enormously, as it indicated that the Ministry of Justice was not oppos-
ing this type of research, something that judges are often very con-
cerned with. Still, for many judges this was probably the first time that
they had encountered someone doing empirical research by looking at
“their files”. When we were refused access to files, we approached
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another chamber in the same courthouse. In the end, judges overall
were very cooperative and supportive, and all but one granted us
access to their files. Data was collected in a total of 11 courthouses
and 25 chambers.

From a methodological point of view, it is important to note
that 9 data collectors have worked on this process. Data collection
started in June 2006 and ended in September of the same year. The
median time it took to review a single case-file was 10 minutes (the
mean time was 16 minutes, due to the fact that a few cases were very
complex and long, and hence those outliers bias the mean).

INTERVIEWS

Twenty judges were interviewed, as part of the research. Interviews
were semi structured, and the interview protocol used can be seen in
Appendix III in English.

Interviews with 20 judges of courts of general jurisdiction took
place between August 11, 2006 and February 27, 2007 in Istanbul.
The judges were randomly selected from the list of judges provided by
the Ministry of Justice. The list was first downsized to judges of courts
of general jurisdiction and then to courts on the European side. In the
end, there were a total of 51 judges of the courts of general jurisdic-
tion on the list and all of these judges were contacted via phone. 11
judges rejected being interviewed on grounds such as absence of per-
mission for interviews from the Ministry of Justice; being on leave;
lack of time and/or lack of experience. One of the judges openly stat-
ed that because the Open Society Institute was one of the financial
supporters of the project, he would not participate. 4 judges on the
other hand accepted our request but they were not interviewed
because during the course of interviews a suitable time for these judges
could not be arranged. Hence, out of a total of 51 judges, in theory 24
judges accepted being interviewed, 11 judges rejected the request and
16 judges could not be reached at all.



CHAPTER FOUR

Results

In this chapter we present the statistical analysis of the data collect-
ed in our research. Results obtained from the case-files are present-
ed first, followed by the results of the interviews with judges.

CASE-FILES
In the general sample, a total of 390 cases were reviewed. Out of
those, 10 were excluded from the analysis of individual hearings, due
to the fact that they had more than 10 hearings (in fact one of those
cases continued through 21 hearings). Nevertheless, those cases were
included into other analysis of parties and pretrial process.

Of those 390 cases, 381 were filed at the court where they were
selected into the sample, and only 9 were transferred from a different
court due to lack of jurisdiction or other reasons.

Types of Cases Heard in the Courts
Due to the lack of standard codification, determining the nature of the
civil complaint was not a simple task. Questions 12 and 17 from the
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data collection form3® were both used in determining the type of the
case. All entries provided in question 12 were compared to entries pro-
vided in question 17, and based on both of these the decision was
made on how each case should be classified. Initially, 15 categories
emerged. In order to further simplify the data, we developed 6 larger
categories of case types. This was determined as follows: all family law
claims were lumped together and constituted into one category. Then,
cases that involved the collection or pursuing of a debt were combined
and constituted the second category. The third category included per-
sonal matters that did not have an adversary such as name and birth
record change. The fourth involved cases that involved property
rights. The fifth concerned cases where the debtor was trying to get
negative declaratory relief (debt relief) from the court to prevent
enforcement of a claim. This category was not mixed with debt col-
lection since unlike debt collection cases, here the debtor was trying to
get himself relieved from debt. The last category was expropriation
and was not added in property claims because it was thought that in
expropriation cases it is always the government or public institutions
that appear as the defendant. Table 3 below shows how many cases of
each type were coded into each larger case category. One of the bene-
fits of the category system was that we were able to reduce number of
cases that were coded as “other”, as some cases that could not quite
fit any of the smaller types, fit into larger categories.

Figure 1 below shows the breakdown of cases into 15 case
types, and Figure 2 shows the breakdown into 6 case categories.

Table 3 below shows which categories of cases were most like-
ly to be initiated by which type of party. Not surprisingly, family and
personal claims are solely filed by real persons. Also, real persons
resort to courts for collection of debts but also to seek debt relief if
they allege to not be legally liable for any debts. Real persons also
appear to use the system against government illegalities for instance in

30 Debt collection, divorce, action for cancellation of objections, negative declaratory relief, can-
cellation of deed, compensation, collection of insurance sums and other.



TABLE 2
Number of Cases of Each Case Type Recoded Into 6 Larger Categories

Case categories

Collection Debt Personal Total

Case type Family of debt  Property relief claims  Expropriation Other  each type
Divorce 161 0 0 0 0 0 1 162
Debt 1 11 0 0 0 0 0 12
Cancellation of title deed 0 1 9 0 0 0 0 10
Compensation 0 48 3 0 0 0 2 53
Alimony 0 16 0 1 0 0 0 17
Negative declaratory relief 0 1 0 4 0 0 0 5
Cancellation of cheque 0 0 0 6 0 0 0 6
Correction of name 0 0 0 0 15 0 0 15
Action for cancellation of objection 0 26 0 0 0 0 0 26
Correction of age 0 0 0 0 15 0 0 15
Increase of expropriation amount 0 0 0 0 0 7 0 7
Collection of insurance sums 0 16 0 0 0 0 0 16
Compensation for unauthorized

use of property 0 3 1 0 0 0 0 4
Action to restrain interference with

property rights 0 0 6 0 0 0 0 6
Other 2 3 s 1 3 2 20 36
Total for each category 164 125 24 12 33 9 23 390

¢t sunsai unoj saideyd
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FIGURE 1
Cases Reviewed Broken Down Into Case Types

Name correction 4%
Collection of debt 3%
Cancellation of
title deed 3%
Increase of
expropriation
amount 2%

Age correction 4%

Collection of insurance sums 4%
Alimony 4%
Cancellation of
__objection 7%

Other
%9

I:Jegative
declaratory
| relief 1%

Action to restrain
interference with property
rights 2%

Compensation
Divorce 41% 13%

FIGURE 2
Cases Reviewed Broken Down Into Case Categories
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TABLE 3
Types of Plaintiffs Initiating Different Categories of Cases

C Plaintiff

ategory

of the case Real person Legal person/private Legal person/public ~ Total
Family 100,00 0,00 0,00 100
Collection of debt 48,39 43,55 8,06 100
Property 52,17 8,70 39,13 100
Debt relief 75,00 25,00 0,00 100
Personal claim 100,00 0,00 0,00 100
Expropriation 87,50 0,00 12,50 100
Other 86,36 0,00 13,64 100

expropriation. Private legal persons on the other hand appear to use
the civil courts for collection of money and debt claims against real
persons. This also is not surprising since for collection of debts from
commercial entities, commercial courts are available. Over half of the
claims filed by public legal persons concern property and expropria-
tion matters, again suggesting that public legal persons also use the
civil courts against the real persons/citizens.

Parties

Types of Parties and Their Combinations

Information on whether the plaintiff was a real or legal person
was available in 383 cases. In 78.6% cases reviewed, the plaintiff was
a real person, indicating that the majority of court users, of those who
actually “turn” to civil courts with legal problems are citizens, rather
than institutions. Given the availability of other forums for commer-
cial matters, this is probably not surprising. Indeed, in 15.4% of cases,
the plaintiff was a legal person, but of private nature (business or sim-
ilar). Government and public agencies were the plaintiff in only 6.0%
of cases. Again, government and public agencies can resort to admin-
istrative courts if they are involved in disputes with other government
and/or public agencies.
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When it comes to defendants, in 82.3% of cases there was only
one defendant. In 7.7% of cases there were two defendants, and in
7.2% of cases there were three defendants. In cases that had multiple
defendants (total of 58 cases), information about only one, the first
listed, defendant was collected and analyzed, in order to simplify the
data collection. This obviously means that a lot of information may
have been lost, but collecting information on all defendants made it
very hard to analyze the data systematically. Cases that had more than
one defendant were mostly debt collection cases (52 cases), with a few
cases involving property disputes.

Information of whether the defendant was a real or legal per-
son was available in 379 cases. In 72.8% of the cases the defendant
was a real person, in 12.9% of cases the defendant was a legal/private
person, and in 14.2% the defendant was a legal/public-governmental
person.

Table 4 below shows the combination of different categories of
plaintiffs and defendants that were observed in the cases reviewed. By
looking at this table, it can be said that conflicts between real persons
constitute over 60% of the civil court’s load. One needs to be remind-
ed that most of those cases were divorce cases, that are now handled
by specialized family courts. At least on a prima facie basis, it would
appear that the establishment of those courts was not a bad idea. The

TABLE 4
Different Combinations of Plaintiffs and Defendants, According to Their Nature
(Real person / Legal private / Legal public person)

Plaintiff
Real Legal person/ Legal person/
Defendant person private public Total
Real person 60.22 8.06 4.57 72.85
Legal person/private 5.65 6.99 0.54 13.17
Legal person/public 13.17 0.27 0.54 13.98

Total 79.03 15.32 5.65 100.00
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second largest category is that of citizens suing public agencies, most
likely government institutions. The third largest category is that of
cases of businesses and private enterprises filing cases against private
persons. Such cases constitute about 8% of the cases.

Public legal persons are making use of the civil courts less but
when they do, they seem to be suing real persons. In that sense, the
government should not contribute to court congestion but this is not
a matter of court congestion only. The perception of the citizen should
not be that “the government is taking the citizen to court”. It should
be rather the other way round. If the government has disputes with the
citizen, there should be some other amicable and user friendly forum
for the resolution of these types of disputes.

Given that divorce and alimony cases are no longer in the juris-
diction of the courts of general jurisdiction, the same analysis as above
was conducted again, this time excluding these case types. When those
cases were excluded, a total of 211 cases remained in the sample.
Table 5 below shows how much of the courts’ workload was com-
prised of different combinations of parties, after the exclusion of
divorce and alimony cases. As can be seen from the table, the propor-
tions have obviously changed, but still the three combinations that
take up most of the court’s workload remain the same: P:Real per-

Table 5
Different Combinations of Plaintiffs and Defendants, According to Their Nature
(Real person / Legal private / Legal public person), after exclusion of
divorce and alimony cases from the sample

Plaintiff
Real Legal person/ Legal person/
Defendant person private public Total
Real person 24,87 15,23 8,63 48,73
Legal person/private 10,66 13,20 1,02 24,87
Legal person/public 24,87 0,51 1,02 26,40

Total 60,41 28,93 10,66 100,00
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son/D:Real person, P:Real person/D:Legal person-public, and P:Legal
person private/D:Real person.

What should be noted from this table is that there is a signifi-
cant disproportion in the use of courts by real and public persons, in
terms of their roles as plaintiff and as defendant. Legal private persons
are equally likely to show up in court files as plaintiffs as well as defen-
dants (in 29% of cases, and in 25% of cases, respectively), indicating
a balance in their relationship with courts. This is not the case with the
other two categories. Real persons are more likely to be in court as
plaintiffs (60% of cases) than as defendants (49% of cases), indicating
that they are more likely to be in the court in an attempt to pursue
their rights and interests, rather than to defend themselves against
other’s claims. Public agencies, on the other hand, are more likely to
be found in the courts as defendants (26% of cases) than as plaintiffs

,(11% of cases). This is the case despite the availability of administra-
tive courts for citizen complaints against public institutions and gov-
ernment. It may be interpreted that public agencies are prone to cause
litigation by way of illegalities indicating a need to properly train gov-
ernment staff.

Table 6 below shows types of cases that different combinations
of parties are involved in. It indicates the proportion of different types
of cases for each combination of parties. In other words, it shows the
types of cases that each combination of parties is most likely to get
involved in. Darkened cells in the table indicate, for each combination
of parties, the type of cases they are most likely to be involved in as a
pair. Based on the results shown in the table, it can be stated that cases
initiated by real persons are the most versatile, both in terms of defen-
dants as well as types of cases concerned.

Gender of Real-Person Parties

Data on the gender of the real person plaintiffs and defendants
has been collected, in order to examine the use of courts by gender. It
was found that 46.3% of plaintiffs were men, whereas men constitut-



TABLE 6
Types of Cases for Different Combination of Plaintiffs and Defendants, in Terms of the Nature of Their Person (Real / Legal private / Legal public)

Plaintiff Real Legal private Legal public
Defendant 5 °_§ °§ E °§ Cg § 0;:? °§
T 3 Tz T3
3 Z P = s Z
I o S o 7 o
Type of a case
Divorce 70.98 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Collection of debt 1.34 14.29 4.08 0.00 11.54 0.00 0.00 0.00 0.00
Cancellation of title deed 1.34 4.76 6.12 0.00 0.00 0.00 17.65 0.00 0.00
Compensation 5.80 38.10 4.08 43.33 30.77 0.00 52.94 0.00 0.00
Alimony 7.14 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Negative declaratory relief 0.89 0.00 4.08 0.00 3.85 0.00 0.00 0.00 0.00
Name correction 0.45 0.00 28.57 0.00 0.00 0.00 0.00 0.00 0.00
Action for cancellation of objections  4.91 9.52 0.00 16.67 23.08 100.00 0.00 50.00 0.00
Age correction 0.00 0.00 30.61 0.00 0.00 0.00 0.00 0.00 0.00
Increase of expropriation amount 0.00 4.76 10.20 0.00 0.00 0.00 0.00 0.00 0.00
Collection of insurance sums 0.00 4.76 0.00 26.67 26.92 0.00 0.00 0.00 0.00
Compensation for unauthorized use ~ 0.45 0.00 0.00 3.33 3.85 0.00 5.88 0.00 0.00
Action to restrain interference with
property rights 0.45 0.00 2.04 3.33 0.00 0.00 11.76 0.00 0.00
Other 6.25 23.81 10.20 6.67 0.00 0.00 11.76 50.00 100.00
Total 100.00 100.00 100.00 100.00 100.00 100.00  100.00 100.00 100.00

L 11 sunsai :noj saydeyd
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ed 69.9% of defendants. Clearly, women were more likely to find
themselves in court as plaintiffs rather than defendants.

The chart below shows types of cases in which men and women
plaintiffs were involved. Both men and women used the courts most-
ly for family related issues, yet women were much more likely to use
the courts for this purpose. Women are less likely to pursue monetary
claims than men given their exclusion from economic exchange.

Figure 4 below, using basically the same data shown in Figure
3, shows whether women or men were more likely to be plaintiffs in
different types of cases. This chart indicates that debt relief cases are
least likely to be initiated by women, possibly due to their limited role
in the economy. When looking at divorce cases alone, it is interesting
that women are the plaintiffs in 65.0% of cases. In collection of debt
cases, the difference between the genders is less drastic than for other
types of cases (only 10% difference). It is important to keep in mind

FIGURE 3
Breakdown of Different Categories of Cases According to Gender of Plaintiff
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FIGURE 4
Percentage of Cases Filed by Men and Women, for Different Categories of Cases
@ Male M Female
Total 46.33
Other TR
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that the debt collection category also includes alimony cases, hence the
high involvement of women in this type of case category. When alimo-
ny is taken out of this category, the percentage of women who pursue
claims in the category of debt collection falls to 24.4%. Hence, all
these results indicate that women are much less likely to be involved
in cases that are related to the formal economy, and are much more
likely to use courts for family related issues partly showing their
dependency to men. In fact, 85.3% of cases filed by women were
either for alimony or divorce. These two types of cases cover only
41% of cases filed by men - less than one half. Given the fact that
female involvement in the work force among all OECD countries3! is
lowest in Turkey, this should not come as a surprise. Most property is
also legally owned by men.

When it comes to the gender of the defendants, as seen in the
figure below, both women and men were defendants in mostly family

31 According to the article published in Radikal newspaper of 25.5.2007 regarding the OECD
2006 report, in Turkey the female contribution to work force is 26.5 %, earning Turkey the
worst place among OECD countries. This means that only one in four women participate in the
work force. Available at http//www.radikal.com.tr/haber.php?haberno=2221958tarih=25/05/
2007
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cases, those mostly being divorce cases. Again, women were more like-
ly then men to find themselves as defendants in family cases. In fact,
three quarters of cases filed against women were family cases, con-
firming their economic exclusion.

FIGURE §
Breakdown of Different Categories of Cases of Hale and Female Defendants
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Use of Lawyers by the Parties

Use of lawyers by the parties was determined by looking at the
court documents prepared and submitted by the parties, such as the
Complaint filed by the plaintiff, Reply of the defendant, etc.
Information on the use of lawyers at later hearings will be discussed
afterward in this report but this data was obtained by looking at
lawyers’ presence in the court during the hearings. Both methods used
to identify whether a party had used a lawyer or not are not com-
pletely reliable, as one may consult with the lawyer, but prepare the
petitions and other written documents, and submit them, on his/her
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own. Nevertheless, we have assumed that in most cases this will not
be the case.

Use of lawyer by the plaintiff was initially determined from
entry 16 in the form. Information used to mark this question was
obtained from the complaint that was submitted in order to file the
case with the court. If the petition was not prepared nor signed by an
attorney, it was marked as the plaintiff not having a lawyer, at this
stage, and vice versa.

In 60% of cases, the plaintiff had a lawyer at this initial stage,
meaning that 60% of cases were initiated at the courts with the help
of lawyers. However, the use of lawyers is not even across different
types of plaintiffs, as can be seen in the chart below. As legal persons
always need real persons to further rights, this is natural.

FIGURE 6
Use of Lawyers by Different Types of Plaintiffs
OHas a lawyer M Does not have a lawyer
100% 1.79 |- 4.76
90%
80% -
70% -
60% -
50% -
40% -
30% — 98.21 — 95.24
20% -
10% -
0%
Real person Legal person / private Legal person/public
Type of the plaintiff

Use of lawyers also varied by the subject of the case, as shown
in the chart below. Clearly, plaintiffs are more likely to hire a lawyer
in cases that have a financial aspect to it (property or debt related).
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The draft civil procedure code, if it becomes law, will provide
that a lawyer will not be needed in disputes that carry a monetary
value up to YTL 50,000 as well as in divorce cases. This seems to be
in line with the findings below since otherwise some people would be
totally alienated from filing claims and accessing courts. In any case,
unless a proper legal aid mechanism is in place, people may still be
affected by this new provision.

FIGURE 7
Use of Lawyers by Plaintiffs in Initiating Different Types of Cases
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Table 7 shows the use of lawyer by plaintiffs, for different
combination of parties. Real persons are most likely to use a lawyer
if up and against a private or business enterprise, while it looks like
the legal private plaintiffs and legal public plaintiffs never act with-
out a lawyer.

Given that such a high percentage of cases involved family
related cases, and in particular divorce cases, we thought that it
would be interesting to look into the use of lawyers by men and by
women who were filing for a divorce. Figure 8 shows the asymmetry
in the use of lawyers between women and men. While two third of
divorce cases were filed by women, they were less likely to use a



TABLE7

Use of Lawyers by Different Types of Plaintiffs and Different Types of Defendants

Plaintiff Real Legal private Legal publie
= = = =
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Has a lawyer 47.51 85.71 47.92 100.00 100.00 * 100.00 * *
Does not have a lawyer  52.49 14.29 52.08 0.00 0.00 * 0.00 * *
Total 100 100 100 100 100 * 100 * *

(*) Due to small N (N<3), nor calculated.
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lawyer than men in this initial stage of filing for divorce with the civil
courts. This again shows their social and economic exclusion.
The use of lawyer by the defendant, could only be determined

FIGURE 8
Use of Lawyers by Males and Females Filing for Divorce
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by looking at whether the Answer to Complaint had been filed, and if
so, whether it was prepared by a lawyer. It is very important to keep
in mind that defendants who did not have a lawyer were much less
likely to prepare an Answer in the first place. Further, it could also be
possible that a defendant had a lawyer, but had determined that it
would not be in the interest of the defendant to file an Answer, even
though this is highly unlikely. Hence, it is very difficult to positively
determine the proportion of those defendants who have had a lawyer
at this stage. Nevertheless, our data indicated that in 32.4% of cases
the Answer was actually filed by the defendant. Figure 9 shows the
proportion of case files in which an Answer by the defendant was
filed, by type of defendant. Here it is evident that the private legal per-
sons were most likely to file an Answer, while real persons were least
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likely to do so. It is interesting to note the difference between private
and public legal persons. This could be due to the fact that the attor-
neys of public legal persons are somewhat less diligent then their coun-
terparts of private legal persons.

Figure 10 below shows the defendants’ actual use of lawyer.

FIGURE 9
Proportion of Cases in Which Defendant Filed an Answer to Complaint,
by Type of Defendant (Real / Legal private / Legal public person)
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The bar on the left lists percentages of those defendants whose Replies
to the Complaint were prepared by a lawyer, as a proportion of all
replies that were submitted. On the right, the same data is presented,
but as a proportion of all cases in the sample. The bar-chart on the left
indicates that 3/4 of defendants use a lawyer. Yet, the bar-chart on the
right reveals that this accounts for only about 21% of all cases in the
sample, hence looking at proportions presented on the left may be
somewhat misleading.

It is clear that the percentage of representation by a lawyer is
open to development. Indeed, other research indicates that 81,5% of
the urban population in Turkey have never used the services of a
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FIGURE 10
Percentage of Cases in Which the Defendant Had a Lawyer, as the Proportion
of Cases in which Defendant Filed an Answer to Complaint, and as the
Proportion of all Cases in the Sample by Type of Defendant
(Real / Legal private / Legal public person)
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lawyer.32 At the same time, 85% of people with court experience think
that legal services are expensive, indicating once again that the
Commission should be careful when bringing in a mandatory legal
representation requirement.

Court Dues

Data on how much was paid by the plaintiff in court dues was col-
lected (amounts shown here are in YTL). The table below indicates the
median amounts paid by different types of plaintiffs. Since standard
deviation values were very high, medians should be used as a measure
of central tendency, rather than the means. While the median of the
dues paid was the highest for legal private persons, it should be noted

32 Kalem S., Jahic G. ve Elveris I. (2008). Justice Barometer, p. S.
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that the highest maximum and the largest standard deviation was
found for real persons, indicating the highest variability in the types of
cases files by them, and less certainty as to how much they will actu-
ally have to pay when filing a case with courts. Only about %35 of all
real persons, when filing a case, paid over 100 YTL, with most paying
very minor amounts, as indicated in the table below. This indicates
that for most real persons court dues would not present a big obstacle
to access the courts. At the same time, family or personal claim cases
especially if they do not involve monetary amounts, are subject to pre-
set dues while collection of monetary amounts are subject to 0.%4 of
the amount in dispute. Given the fact that real persons filed cases
against real persons mostly in family cases, the above number may not
be so telling. In other words, in other case types filed by real persons,
court dues may be an obstacle. Further, in our sample, not a single
application for waiver of court fees was encountered, indicating that
the system is not designed in a poor-friendly way. Such low usage
should not be interpreted as meaning that this system is unnecessary,
but rather that it is unusable in its current form.

TABLE 8
Central Tendency Statistics for Court Fees Paid by Different Types of Plaintiffs (in YTL)

Plaintiff N Mean Std. Deviation Median  Maximum
Real person 292 43,72 367,10 4,16 5504,16
Legal person/private 57 37,95 149,79 11,16 1127,47
Legal person/public 19 13,46 25,61 1,93 99,70
All 368 41,26 332,20 4,16 5504,16

Pre Hearing Process

Pre Hearing Communication Between the Parties and Courts
It was found that in 80.77% of the cases the Complaint was
served to the defendant. The table below shows to whom, on the
defendant’s side, the complaint was served. It is upsetting that in only
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33.33% of cases the petition was served to the actual person that it
was intended for.

TABLE 9
Persons to Whom the Complaint Has Been Served

To whom was the complaint served Number  Percentage of all served
To the defendant himself 130 33,33
To another member of the household 40 10,26
To spouse 11 2,82
To “local community leader” 29 7,44
Service by declaration 1 0,26
To the permanent employee of the company/agency 70 17,95
Administrative superior 4 1,03
Not clear to whom it was served 4 7,44
Missing 76 19,49
Total 365 100,00

It was found it took median of 18 days from the day when the
court fees were paid (which is the official date of the case filing), until
the delivery of Complaint to the defendant. In other words, on aver-
age 18 days went by before the defendant learned the fact that there
was a case pending against him in the court. This period of almost
three weeks is a truly depressing finding. 80.5% of the complaints
were delivered within one month of the official case filing date. As
can also be seen from the chart, after about one month, the curve
changes its slope. The quangle analysis3? identified that day 28 is the
point of change in the length of time necessary to serve papers to the
defendant, meaning that cases where the Defendant has been served
before this time and after, could potentially be qualitatively different
from one another. This report will not dwell on this issue further,
however, rigorous analysis of data to be conducted in the future will

33 “Quality Control Angle Chart” analysis is traditionally used in engineering as a method for
identifying the point of change in the dataset, when there is no a-priori assumption. Veysey,
Pratt, Kennedy, Stenius and Banks (2001) have demonstrated the use of these methods in social
science for indicating points of change in data.
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provide us with some answers as to how these cases are different
from one another.

FIGURE 11
Length of Time Between Official date of Filing of the Case (Payment of Court Fees)
and the Serving of the Complaint to the Defendant
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Number of days between the official filing of the case, and serving the
defendant with the complaint

This “serving” period varied slightly between different types of
defendants. Median delivery time to real persons was 19 days, while
median delivery time to legal private persons was 16 days. Similarly,
average delivery time to legal public persons was 15.5 days. This is an
interesting finding as one would think that real persons would be
more problematical in being reached given their moves and change of
addresses that do not get reported. All legal private persons are
required by law to have an official address. Public legal persons do in
any case have their addresses, clearly visible.

Once the complaint is served to the defendant, he or she has ten
days to file an Answer to the Complaint. It must be remembered that
a defendant is not legally required to do so. If he or she does file an
Answer, it is to her/his advantage, but if not, he or she is considered to
have denied the claim nevertheless. In only 18 cases did the defendant
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request additional time to prepare and file a reply to the plaintiff’s
claims. This shows that unless there are compelling reasons, the statu-
tory period of ten days is a reasonable period. When broken down
according to the type of the defendant, it becomes evident that real
persons, who are also least likely to have a lawyer and thus know that
they have the option of making such a request, made such request in
only 1.5% of cases. Legal persons, whether private or public, used this
option more often (15.2% and 13.0%, respectively). In all but one
case the request for the additional time was made by a lawyer. Judges
accepted these requests in all 18 cases. In all cases, but one, defendant
was given the right to submit the reply at the first hearing. It must also
be remembered that some public institutions in Turkey have by law up
to thirty days to file an answer. In one case, the judge set the deadline
for the submission of the reply to ten days prior the first hearing,
allowing the time for it to be delivered to the plaintiff, who can then
come prepared to the first hearing. It would be interesting to see
whether using this tactic in the end saves time for the court, however,
a small number of such cases prohibits us from running that type of
analysis of data.

As mentioned above, in 32.4% of cases the reply was actually
filed. In 20 of those cases, the reply was delivered to the plaintiff at the
first hearing. In 17 of those cases no request was made for additional
time, hence it is unclear how the defendant was able to file a reply so
late in the process.

Defendants, when filing a reply, can also make preliminary
objections to have the case transferred to other courts or have it dis-
missed on various procedural grounds such as improper forum and
lack of clarity in the claim submissions or similar circumstances. In
our sample of cases, these objections were made in only a small num-
ber of cases: in one case an objection was made for the posting of secu-
rity for foreigners (cautio judicatum solvi), in two lack of specificity of
complaint and Answer, in two cases objection of division of labor
among courts, in 5 cases inadmissibility of the counterclaim, and in 9
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cases improper forum. In 102 cases, out of 122, no motion was filed
by the defendant, at this stage. Out of 19 motions filed, only 2 were
filed by a defendant himself, and all other by lawyers. 11 were filed by
real persons, 6 by legal private persons, and two by legal public per-
sons. Even though the numbers are small and thus percentages should
be interpreted carefully, these numbers suggest slightly disproportion-
ate use of motions by legal private persons: While about 13% of the
defendants were legal private persons, they were responsible for 31%
of all motions filed. On the other hand, while real persons constituted
approximately 73% of all defendants, they were responsible for 56%
of motions. For legal public persons there was no such discrepancy, as
they constituted 14% of defendants, and filed 13% of the motions.
The difference between the actions of the public and private legal per-
sons could again be an indication of the attorneys’ vigorousness.

A total of 43 plaintiffs (or 11.1% of the total sample) had filed
a Reply to Defendant’s Answer with the court. This constitutes 34.4%
of cases in which the Defendant had submitted an Answer to the
Complaint (and hence the plaintiff had something to reply to).

A median of 16 days passed between when the defendant’s
Answer was served to the plaintiff, and the day when the Reply to the
Defendant’s Answer was prepared by the plaintiff. Out of 43 cases in
which the Reply to the Defendant’s Answer was prepared, 38 were
prepared by a lawyer (or 88.4%). What is interesting is that in many
cases plaintiffs, with or without a lawyer, did not file such a Reply to
the Defendant’s Answer. 62.5% of those plaintiffs who initially filed a
petition with a use of a lawyer did not file such a Reply to the
Defendant’s Answer. This proportion is even higher for those who did
not have a lawyer at the first case filing stage: 78.9% did not provide
a Reply to the Defendant’s Answer. While it is reasonable to assume
that those who proceeded pro se did not know that they could and
possibly should file an additional response to Defendants’ Answer, it
is hard to understand why in so many cases lawyers actually failed to
file a Reply to the Defendant’s Answer. Having or not having a lawyer
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did not, in this sense, distinguish the cases in any serious way — either
way, most replies by the defendant remained unanswered. It is impor-
tant to note, that in all the cases, the lawyer who filed a Reply to the
Defendant’s Answer was the same lawyer who prepared the initial
petition with which the case was filed, meaning that plaintiffs are not
likely to change their lawyers at this stage.

It took an average of 8 days (median) to serve the Reply to the
Defendant’s Answer to the defendant. However, in 6 cases, the date of
preparation and serving were the same. In all those cases, the Reply to
the Defendant’s Answer was actually served to the defendant during a
hearing,

In only 11 cases, the defendant took the opportunity to prepare
its Second Answer to Plaintiff. In all but one case it was prepared by
a lawyer.

The schema below shows the attrition in the pre-trial process,
with less and less plaintiffs and defendants using their right to provide
responses to other parties’ claims.

FIGURE 12
Attrition of Pre-hearing Exchange Between Parties

Cases to which an

All cases filed Answer was
(390 cases) provided by the
Defendant
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Minutes of the Court

After the Plaintiff files a Complaint, the judge drafts the min-
utes of the court setting out the day of the first hearing and listing all
documents and evidence that should be prepared and submitted by the
parties. The judge may set firm dates for the submission of these doc-
uments sometimes prior to the first hearing. When being sent to the
defendant, the document is sometimes accompanied by the
Complaint. Usually, it is sent to both parties, so that they can prepare
accordingly. The preparation of the “minutes of the court” is a prac-
tice developed by the courts, as such an instrument is not mentioned
in the code. It can be seen as a mechanism to control the calendar, as
it gives judges the opportunity to inform the parties what they need to
do in preparation for the first hearing, so that the first hearing can be
productive. In our sample it took a median 4 days for Minutes to be
prepared from the day of the payment of the court dues, which is an
official date of the start of the case. In 75% of cases, Minutes were
prepared within one week of dues being paid. This shows that there is
indeed an attempt to control the management of the case by judges. In
countries where case management is part of the routine process, this is
done not by the judge alone but rather once both parties have
appeared in the case with their participation in the form of a confer-
ence (in the U.S, pretrial conference). The timetable for submissions of
evidence, making of motions etc. is thus drafted with parties’ agree-
ment and is then adhered to strictly. Extensions of deadlines are also
set together but given only in extraordinary circumstances.

In 152 cases, as identified through Minutes, courts demanded
that parties submit their evidence prior to the first hearing, but in only
3 cases did the judge give a firm deadline for the submission. At the
first hearing, in 38.6% of cases, the parties did not comply with this
request in full, while in 11% of cases, they complied only partially. In
only 40% of cases was this request by the judge fulfilled completely by
the parties. This means that although courts make an attempt to con-
trol the flow of a case by managing the process through deadlines, this
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is done only halfheartedly as judges do not seem to resort to means
available to them such as compelling parties to fully act within time-
lines by giving firm deadlines.

Judges further requested, through minutes, that parties submit
lists of the witnesses that will provide testimony in the case in only 28
cases, and did not give firm deadlines for the submission of the lists in
any of the cases. It was found that in 42.3% of cases, parties did not
provide any lists prior to the first hearing, while in 11.5% of cases, the
parties complied only partially. In 42.3% of cases, the parties com-
plied with this request fully and submitted the lists on time. This again
shows the importance of compelling parties to act within the dead-
lines. Otherwise, the parties do so at will and have no incentive to
comply with the court’s request. Failure to comply should carry sanc-
tions such as having waived to later make the point or similar..

In 271 cases, judges requested that other agencies are contact-
ed in writing, in order to obtain various information necessary for the
case. Again, in only 2 cases did judges give a firm deadline as to when
the activity should be completed. In 69.1% of cases, the requested
written communication was done prior to the first hearing, while in
13.7% of cases this task was not completed. In 11.3% of cases this
task was completed by the court clerk only partially.

Dates for first hearings were given in practically all but a few
cases (8 cases) and are shown in Figure 13. First hearings were sched-
uled, on average, 73 days after the date of the preparation of the
Minutes of the court. In 8.1% of cases the first hearing was scheduled
within the month, 38.6% within two months, 68.4% within three
months, and 93.5% within 4 months of the preparation of the
Minutes. The longest waiting time for a first hearing, in this research,
was 161 days. This equals to almost half a year.

From the perspective of the plaintiff, this means that from the
moment of the filing of the case (by paying court dues) until the first
“action” before the court and judge, an average of 87 days (almost 3
months) passed, which is a rather long period. Again, the chart below
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FIGURE 13
Length of Time Between Minutes of the Court and the First Hearing
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shows the distribution of time that passed between plaintiff’s filing of
the case, and the first hearing. Figure 15 (the second chart), shows
basically the same data, however, a few outliers that are distorting the
chart have been taken out (all cases in which the length of time was
over 200 days).

These time periods indicate that considerable time passes from
drafting of the Minutes of the court until the first hearing. This means

FIGURE 14
Length of Time Between Official Date of Filing of the Case
(Payment of Court Dues) and the First Hearing
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FIGURE 15
Length of Time Between Official Date of Filing of the Case (Payment of court fees)
and the First Hearing (Excluding the outlying cases where the time
period was longer than 200 days)
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that there is considerable time available for the parties to comply with
the submissions requested in the Minutes, hence the only thing that is
missing is more pressure from the court, in the form of firm and well
stated deadlines for submission of the documents, which would com-
pel the parties to act timely. In other words, given the fact that only
40% fully comply with the Minutes of the court, in 60% of the cases,
the time between the Minutes and the first hearing is basically wasted.
Additionally, the fact that there is so much time until the first hearing
may also be read as an indication of calendaring problems of courts.

Hearings

Number of Hearings

In cases that were reviewed in this research, between one and
nineteen hearings were held before the conclusion of the case. The
median number of cases was 2, while the mean was 3.31, due to the
few outlier cases in which a very high number of hearings were held.
90% of cases were concluded within 7 hearings, which is rather a high

number.
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TABLE 10
Number of Hearings to Complete a Case, by Type of Case

Std.

Case type Mean Deviation Median Minimum Maximum N
Divorce 2,01 1,632 1 1 9 161
Cancellation of check* 1,83 0,983 1,5 1 3 6
Name change 2,2 1,612 2 1 6 15
Age change 2,13 0,99 2 1 5 15
Compensation for

unauthorized use of property* 3 2 2 2 6 4
Negative declaratory relief* 4,2 3,347 3 2 10 S
Collection of insurance sums 3,94 2,351 3 2 10 16
Collection of debt 5,75 5,119 4 1 19 12
Alimony 3,41 1,839 4 1 7 17
Action to restrain interference

with property rights* 6,83 5,742 4 3 18 6
Cancellation of objection 4,88 2,405 4,5 2 11 26
Cancellation of title deed 5,6 4,006 S 2 16 10
Compensation 5,4 3,789 S 1 17 53
Increase of expropriation

amount* 5,71 1,799 S 3 8 7
Other 322 2,737 2 1 12 36
Total 3,31 2,922 2 1 19 389

(*) Due to small N, central tendency measures should be interpreted conservatively.

When looking at the relationship between the mean and the
standard deviation, we can say that in collection of debt cases the
variability in the length of the case, in terms of number of hearings
conducted, is the highest, while for increase of expropriation amount
cases it is lowest. Given that these latter cases also have one of the
highest means, it can be said that these cases consistently take the
longest time to reach a solution in court. The argument has already
been made for government not to contribute to court congestion, but
probably these type of disputes, where the issue is what amount
should be paid for the property, should involve a fair property value
determination by an independent commission whose members
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should also involve citizens rather than litigation in court. Debt col-
lection cases, while having a high median, also have high variability,
meaning that when going to the court, plaintiffs are unable to predict
how long their case will last, due to big variability in the case length,
in terms of number of hearings. This may be related to the number
of parties involved as well as the amounts sought to be collected as
these are complicating factors in the adjudication of a dispute. While
it could be said that it may not be a problem for a large debt case to
take longer to be adjudicated this should not be the case for smaller
ones. This is especially so if one considers the defendants’ low
response rates to complaints. In this sense, actions to restrain inter-
ference with property rights cases are similar to debt collection cases,
in the sense that they have median, but also high variability, hence
rendering the parties unable to predict how long the case will last.
Divorce cases, on the other hand, have low median but high vari-
ability. Hence, while it may be difficult to predict in advance how
long the case will last, it is highly likely that divorce cases will be
finalized in one or two hearings.

Overall this might be a sign that the “one size fits all” approach
may not be the answer for diverse disputes. Different cases depending
on their complexity and importance may require different tracks. In
fact, this is one of the main case management ideas developed in the
U.S. In this sense, problem categories should be developed and treat-
ed specially. This may mean that the “first in, first out rule” rule may
not apply when filing cases. Rather when cases are filed, an initial
analysis should be made on its importance, complexity and the like as
not all cases require the same attention from the judge. De-judicial-
ization, relying on default judgments and making things more auto-
matic are also ways in which some countries have dealt with expedit-
ing the process. It should also be remembered procedural guarantees
should benefit those that are most in need and not be used as an aid
or pretext for inefficiency and delay by those who are intent on abus-
ing the system.
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Cases in which the plaintiff was represented by a lawyer lasted,
on average, one hearing longer than those where the plaintiff did not
have a lawyer (2 hearings median for cases in which plaintiff had no
lawyer, and 3 hearings median for cases in which plaintiff did have a
lawyer). This may be due to the fact that certain types of cases were
more likely to involve lawyers, hence it is hard to say whether longer
cases are due to the presence of a lawyer, or type of a case, as shown
in the table above.

The average number of days between hearings (for the first 10
hearings) was 84,46, or a bit less than 3 months. Figure 16 below
shows the average length of time between individual hearings. It
appears that there is a slight increase in the period between two hear-
ings for later hearings. It is also possible that cases that last longer are
those that are being heard in more inefficient courts who schedule
hearings further apart.

FIGURE 16
Average Number of Days That Went Between Two Hearings,
for the First 10 Hearings
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What is particularly interesting is the relationship between the
number of hearings that were held in order to complete the case, and
final decision. Interestingly, cases in which the court decided for the
plaintiff were completed in a median of two hearings, while cases that
were decided in defendant’s favor lasted a median of 4 hearings. Cases
in which decision was partially in favor of the plaintiff and partially
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not, took the longest to be completed: 5 hearings median. This is very
interesting as it indicates that cases that are eventually decided for the
plaintiff are possibly slam dunk cases from the beginning and do not
require a lot of additional work on the judge’s part. Alternatively, it
can be said that cases where more defense and resistance is put up by
defendants are also more likely to end in their favor. We will return to
the issue of final decision and outcome of the case later on to further
explore these associations.

Hearings that are held, but in which no action takes place, are
one of the reasons behind delays. Data on the number of hearings in
which no action was taken is shown in the chart below, by hearing
(No data was shown after the 10'h hearing, due to the fact that less
than 10 cases continued after the 10t hearing, hence percentages were
not meaningful).

FIGURE 17
Percentage of Hearings il -
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Interestingly, even in the best case, about 18% of hearings
scheduled were a complete waste of time. Overall, when looking at the
first 10 hearings, 21.27% of all hearings held were those where no
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action was taken, meaning that 1 out of 5§ hearings were a waste of
time and resources of all involved. It is also interesting to note the
deterioration of the waste of time rates after the fourth hearing. There
were increases by 7% from fourth to fifth and an additional 13%
from fifth to sixth.

Data was collected on the reasons why no action was taken in
these hearings. Open ended answers were collected, and then catego-
rized, in order to obtain quantitative statistics. Despite the fact that the
reasons were collected in long hand, clear categories emerged, as
shown in Figure 18 below.

In order to identify the actors that were responsible for the
delay, we further categorized the reasons by who caused them, as
shown on the next page in Figure 19. For example, judge absence or
judge’s failure to review the file in advance (hence stating that it needs
time to review the case) were classified as Court/Judge induced delay.

FIGURE 18
Reasons for no Action Being Taken During Hearings
(for a total of 185 individual hearings that were scheduled,
but no action could be taken)
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FIGURE 19
Actors Responsible for no Action Being Taken During Hearings
(for a total of 185 individual hearings that were scheduled,
but no action could be taken)
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On the other hand, lawyer changes, parties not showing up, not pay-
ing service fees etc were classified as party caused delays. Problems
with service was left as a separate category as it pinpoints to a rather
major inadequacy in how service is undertaken in Turkey, due to inef-
ficiencies in national postal service, lack of proper addresses, etc.
Third parties were another major source of delay, in particular their
failure to respond timely to court requests, which in some cases pre-
vents the case from progressing, as the court waits for information.
The issue of case renewal was left as a separate category, as we were
not certain why in some cases renewal caused this delay. When a case
is renewed by either party, there is nothing to prevent the party or the
court from taking action, hence, we left this category as is. Finally, files
that were discontinued were also left as a separate category, as this
basically means that no action was taken, especially if both parties
failed to follow the case within three months, and the case was, at the
particular hearing, removed from the docket.

The percentage of cases in which nothing was done due to
courts and judges is rather disturbing. It is unacceptable that the court
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fails to deliver service so often, due to its internal failure to manage the
work and judges. The high percentage of cases in which the cause of
the delay was the parties’ own conduct, or the lack of it, also indicat-
ed the court’s unwillingness to exercise pressure on the parties into
complying with the procedural rules In fact, it is interesting that judges
so seldom resort to giving firm deadlines to parties so that something
is carried out at once. Given this, it can be said that party delay is also
court induced.

Interim Decisions, Orders,

and Their Execution Between Hearings

Data on different types of interim decisions and judge issued
orders was collected, as well as data on their execution, in order to
identify court’s activities and reasons for delays.

Witnesses

In 390 cases reviewed, there were a total of 168 interim deci-
sions regarding witnesses: 68 decisions to hear a witness, 51 to issue
subpoenas3* to witnesses, 43 orders to pay for the witness’ costs, and
6 were decisions to issue a subpoena for a second time (meaning that
the witness failed to appear). In 39 cases a firm deadline was given for
the interim decision to be executed. In 42 cases, in the next hearing the
interim decision was not carried out at all, and in 9 cases only par-
tially. Overall, in 68% of cases interim decisions regarding witnesses
were carried out in one hearing.

Written Requests for Information from 3" Parties

In 390 cases reviewed, there were a total of 356 interim deci-
sions regarding written requests for information from 3t parties.
Execution and completion of these interim decisions involve courts

34 Turkish version of subpoena (or invitation) does not allow for Contempt of Court charges if
witnesses do not show up. Nevertheless witnesses can be subject to the pressure of detention if
they fail to comply.
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(as they are the ones who prepare and send the communication), par-
ties (as they are the ones who have to pay fees for this correspon-
dence when it is made at their request), and 3 parties, as they are
the ones who eventually have to comply. 200 of those decisions were
to write and send the request to the 3™ party (to be completed by the
court), 87 were orders to pay the fees (to be executed by the parties),
29 to write and send the request for the second time (to be executed
by the court), 2 to issue a warning letter to 34 party who is not pro-
viding request to issue witness subpoena (again to be executed by the
court), and 38 decisions to continue to wait for a reply. Courts were
extremely unlikely to give a firm deadline for execution of the inter-
im decisions: firm deadline was given in only 24 decisions, less than
7% of the decisions issued. 94 decisions were not executed at all
within one hearing, while an additional 30 were executed only par-
tially. Overall, about one third of the interim decisions on written
requests for information from third parties were not completed in
one hearing,

This data emphasizes the need for a change in the mechanism
to collect information so as to avoid waste of time. It is indeed an
archaic as well as costly and time consuming process of writing letters
in the internet age. Further, this again relies on the Post Office which
clearly has service problems. Alternatively, requests should be made on
the phone or if they need be in writing, then by email thereby getting
rid of the mailing fees and gaining time. Automated email forms
should be developed which might contain boxes that could be ticked
for the purpose.

» Expert Reports
In 390 cases reviewed, there were a total of 273 interim deci-
sions regarding expert reports. There were 109 requests for expert
report. Even though a firm deadline was given in only 4 cases, most
expert reports (78 %) were submitted to the court before the next hear-
ing. This finding defies the popular belief that experts delay the court
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since only one in five seem to do so. Sixteen decisions involved con-
tinuing to wait for reports that experts had failed to produce in time,
while 50 decisions were to issue a warning to the expert, due to the
fact that he did not provide the report in time. These 66 decisions are
an indication of the frequency with which experts fail to produce
reports on time. Parties were requested to pay the expert fees in 93
cases. In 12 cases a firm deadline was issued by the judge. While firm
deadline in some cases may have helped (in 5 such cases payment was
made in time), in an equal number of cases it did not influence the par-
ties to make the payment in time. Overall, 17% of orders to pay the
expert fee were not executed by the parties in time, before the next
hearing.

Requesting Files from a Different Court/Prosecutor’s Office

In 126 cases, the court issued a request that a case file from
another court or from a prosecutor’s office be transferred, in order to
use the information in that file for the case at hand. 94 of such
requests were made to a different court, while 32 were made to a pros-
ecutor’s office. Failure for the court to comply prior to next hearing
was 50%, while for prosecutor’s offices it was 42%. This is a truly
defeating result, given that this interim decision refers to transfer of
documents within the same organization (within the court system).
This finding is even more shocking when it is remembered that some-
times both courts are located in the same building.

Payments by Parties

When it comes to interim decisions regarding the payments to
be made by the parties, it was found that a total of 102 such decisions
were issued. There were no decisions what so ever regarding “securi-
ty”. There were 99 orders to the parties to pay the costs, and just 3
orders to pay additional court fees. In 93% of cases parties complied
with the request to pay the costs.
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Evidence Submission by Parties

Decision to give parties time to prepare and submit evidence to
the court was issued in 257 cases. Parties were given a firm deadline
in 30% of cases, which is a rather high rate. Figure 20 below shows
overall compliance rates with decisions and orders related to submis-
sion of evidence, along with compliance rates depending on whether
the firm deadline was given or not. These results indicate that issuing
a deadline may create some effect when it comes to compliance, as
proportion of cases in which parties completely failed to provide any
evidence in time was lower for cases where the deadline was issued,
even though the proportion of cases in which all requested evidence
was provided was lower in this group. It is possible that parties, when
facing a firm deadline, were under pressure to assemble what they
could within the time period, even if that does not mean that their task
was fully completed.

FIGURE 20
Compliance by Parties With Orders to Submit Evidence: Rates for Cases in Which a
firm Deadline was Issued and Cases in Which Such Deadline Was Not Issued
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The highest number of interim decisions concern written
requests from third parties, then expert reports and evidence submis-
sion by parties. 33% of the requests from third parties were not com-
pleted in one hearing while 78% of expert reports were submitted
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before the next hearing and 52% of the parties provided evidence in
one hearing,

Data on reasons why interim decisions were not carried out
were collected as well, and classified into three categories: Failures/
fault of the parties (parties failing to submit evidence, provide address
of witness whose testimony they want to be taken, parties failing to
show up, etc), failures/faults of the court system (courts failing to
obtain documents from other courts and justice institutions) and fail-
ures of the 3 parties (other governmental institutions failing to pro-
vide requested information in time and similar issues). The figure
below shows who/what was responsible for the failures to fulfill the
interim decisions

FIGURE 21
Actors Responsible for Noncompliance With the Interim Decisions

Party
62%

Other
2% 3rd party Court system
23% 13%

While this finding may sound like it provides relief to the court
system and judges but blames parties, it should be read as the system’s
failure to compel the parties to act otherwise. It should be judges that
should dictate and move the system and not vice versa.
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Judgment of the Court

Case Processing Time

When the investigation is finalized, the judge can rule on the
case. The reasoning behind the decision is then set out in the written
judgment which is prepared in due course and served to the parties. If
we were to take the date when the court dues were paid as the begin-
ning of the case, and the date of the final hearing as the date of con-
clusion of the case, the median time that it takes to complete a case in
this study was found to be 198 days, varying from 2 to 1753 days. Full
range is shown in the Figure 22 on the next page.

The length of the case varied by its type, as shown in Figure 23.
Itis clear from this figure that even cases that do not involve an adver-
sary such as name change or age change lasts at least 4 months, a truly
disappointing figure. Further, cases that involve economic rights and
(often) attorneys on both sides, take anywhere between 253 to 498
days which by any standard can be considered as delay. This is an
unacceptable figure.

Figure 24 below indicates how the length of the case varied for
different combinations of plaintiffs. Since for some combinations there
was only one case with valid data, these combinations are not shown.

In the majority of cases (85%) written judgment was prepared

FIGURE 22
Length of Time Between Official Date of Filing of the Case
(payment of court fees) and the Decision of the Court Being Served
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FIGURE 23
Median Length of the Case, for Different Types of Cases
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FIGURE 24
Median Length of the Case, for Different Plaintiff-Defendant Combinations
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(*) For some combinations N was too low, so they are not shown in the figure.

on the date of the final hearing. In theory this means that the judge
had written the decision on the very same day, however, this may not
necessarily be so. It is also possible that judges simply backdate the
written judgments to match the date of the last hearing. In those cases
where the judgment was not written on the same day (or at least did
not carry the same date), the median time between the final hearing
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and the issuance of written judgment was 63 days, varying from 1 to
199 days. This also points out the failure of the court system. It is
unacceptable that it takes this long to write a judgment.

In cases where the parties did not need to pay any additional
court dues (meaning that the judgment could be served immediately)
it took a median of 27 days to serve the judgment to the plaintiff and
23 days to serve it to the defendant, from the date of the last hearing.
In cases where additional court dues need to be paid (in 107 cases) it
took a median of 31 days to serve the judgment to the plaintiff and 44
days to serve it to the defendant, from the date of the last hearing. It
took a median of 9 days for courts to serve the judgment to the defen-
dant after the payment of the additional dues, while the judgment was
served in most cases on the same date to the plaintiff.

Outcome

In this sample, the court decided for the plaintiff in 44% of
cases, while in an additional 11.6% of cases its decision was partially
in the plaintiff’s favor, even though not all demands by the plaintiff
were granted by the court. In 15.7% cases the decision was against the
plaintiff.

In 26.2% of cases, the case was discontinued. This is a rather
high abandonment rate (one in four cases) and in fact shows that court
dockets may not be as congested as they look. In 48.5% of cases, in
which the decision to discontinue was taken, this was done after the
second hearing. This is probably due to the legal rule stating that if the
plaintiff does not appear at two consecutive hearings, it is presumed
that the plaintiff has given up on his claim, and the case is discontin-
ued. Of all cases discontinued, 13.9% were dropped after the first
hearing, probably due to the plaintiff giving up on his claim. An addi-
tional 16.8% of cases were discontinued after the third hearing. 20%
of cases were discontinued after more than 4 hearings, with a few
extending into 7 or more hearings before being discontinued. One par-
ticular case was dropped after 19 hearings. In 80% of discontinued
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cases, the plaintiff was a real person, and the rest were legal private
persons. This might be an indication that real persons (who also are
less likely to have a lawyer) find it difficult to pursue their rights in
court and abandon cases.

When looking only at cases that were decided by the court
(rather than dropped by the parties), it is evident that the majority of
cases are concluded for the benefit of the plaintiff. In fact 61.73% of
cases ended with a decision in which the plaintiff’s claim was granted
in full, with an additional 16.25% of cases in which the claim was
granted partially. Defendants prevailed in only 22.02% of cases. This
shows that courts are rather sympathetic to Plaintiffs.

The table below shows plaintiff-defendant combinations, and
results of the cases that were not dropped.

FIGURE 25
Decisions of the Court for Different Plaintiff-Defendant Combinations
(due to small N in some combinations, not all combinations are shown).
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Appeal
Only 48 cases where appealed in this sample. This accounts for 17 %
of cases that were decided by the court (rather than discontinued) and
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shows a much lower than general belief that “all cases are appealed”.
41.7% of appeals were filed by the plaintiff, 43.8% by the defendant,
and 14.5% were appealed by both parties. 40 of the appeals (83.3%)
were prepared by a lawyer. In only 17 cases the reply to the appeal was
filed by the other party. Again, 15 of the replies were prepared by a
lawyer (88.2% of replies).

A Median of 80 days passed between the date when the appeal
was filed with the court and the date when the file was sent to the
Court of Cassation. It is unclear why this period is this long, given that
appeal requests filed were served to the other party in a median of 8
days. Since the other party has 15 days to file a reply, technically, the
period before filing of the appeal and sending the file to Court of
Cassation should, in practice, not be longer than 30 days.

83% of appeals concluded with approval of the decision of the
lower court (39 cases), while 17% of appeals (8) concluded with their
reversal. One case was still pending. The time between filing an appeal
and the service of the decision of the Court of Cassation to the appel-
lant was a median of 129 days. This means that the appeal process,
from filing the appeal with the lower courts until receiving the deci-
sion of the Court of Cassation was 148 days. In 10% of cases this time
period was longer than a year, and in one notable case the appellate
process took 547 days. These long periods indicate the serious ineffi-
ciency of the Court of Cassation and should be explored in depth. This
is even more critical given that only one in five cases get appealed.

INTERVIEWS WITH JUDGES

The interviews with the 20 judges of Courts of General Jurisdiction took
place in Istanbul between August 11, 2006 and February 27, 2007.
Judges were randomly selected from a list provided by the Ministry of
Justice. 4 judges each from Sirkeci and Sigli courthouse were inter-
viewed, 3 from Bakirkdy, 2 each from Fatih, Gaziosmanpaga, and Eyiip
courthouses, and one each from Sariyer, Beyoglu and Zeytinburnu.
Some summary results are indicated in tables below.
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TABLE 11
Summary Results of the Interviews With the Judges

Total Number of Judges 20
Total Number of Female Judges (Q# 2) N
Total Number of Male Judges (Q# 2) 15
Total Number of Different Courthouses* 9
Total Number of Recorded Interviews 6
Average Interview Time (minutes) 43 Mean: 43.25 Median: 39
Average Age of Judges Q# 1 52 Mean: 51.6 Median: 53
Average Term of Judgeship (years) (Q# 3) 24 Mean: 23.85 Median: 26
Average Term of Judgeship in

Civil Courts (years)** (Q# 4) 17 Mean: 17.35 Median: 18
Total Number of Pending Cases in

20 Courts (Q# 5) 10,622
Average Number of Pending Cases** 531 Mean: 531.1 Median: 516
Average Number of Cases Filed Per Year

(19 Courts, 1 MI)*** (Q# 6) 538 Mean: 538.42 Median: 500
Average Number of Hearing Days
Per Week (Q# 8) 2-3 6 judges: 2 days

9 judges: 3 days
5 judges: 2 or 3 days

Duration of hearings per day (Q# 9) Half a day/ 17 judges: half a day/until noon;

until noon 2 judges: it depends/varies; 1 judge:
not longer than 1.5 hr

Average Number of Files Per Hearing
Day (Q#10) 29 Mean: 29.05 Median: 30

*)

**)

(ttt)

The interviews were conducted in Courts of General Jurisdiction located on the European
side of Istanbul. The selection of these courts only (excluding the courts on the Asian part of
the city as well as courts of peace)”~ was mostly due to financial constraints. Considering that
there are 14 courthouses (courts of general jurisdiction only, excluding labor courts, juvenile
courts and alike) on the European side of Istanbul, this result shows that the interviews cov-
ered a quite diverse population of courts.

There are 3 main types of data in this set: 1) judges giving the exact number of pending cases
(either knowing it themselves or consulting the Clerk’s Office for this information); 2) judges
giving a range for the number of pending cases (e.g. 950-1.000); and, 3) judges giving an
approximate number (e.g. above 1.000 or around 1.500 etc.). Here is how these have been
counted: The exact numbers and the approximated numbers have both been taken as they
are, whereas for the range numbers, a midpoint has been calculated. For instance, if the judge
said the range is between 500-550, then 525 was taken as the datum.

Here, during the interview, the judge could not give a valid datum for this question, so his
entry was left empty, and the total number of responses was divided by 19 in this case.

35 Moreinformation on Courts of General Jurisdiction is provided in the Introduction of the report.
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TABLE 12
Summary Results Regarding the Caseload of the
Courts Where Judges Were Interviewed

Among all courts of general jurisdiction:
SMALLEST # of pending cases Zeytinburnu Court of General Jurisdiction
HIGHEST # of pending cases Istanbul (Sirkeci) Court of General Jurisdiction

Let us now have a look at how judges responded to questions of
more qualitative value. The method used to interpret the answers given
to these questions in the interview form is content analysis. The answers
have been divided into categories according to the frequency of their
appearance. The unit of analysis here has been the whole answer (some-
times a sentence, sometimes one or more paragraphs) given to the rele-
vant question. Nevertheless, since the interviews have been conducted in
a semi-structured fashion, quite frequently the whole interview had to
be used as the unit of analysis for sometimes judges provided addition-
al answers to a question within the context of other questions.

Question No 7: Aside from the hearings, what other tasks do
you carry out during a work week?36

This question was intended to find out what other tasks judges
are engaged with other than their judicial tasks. The question origi-
nated as a result of the research team’s overall interaction with judges
in other field projects. The research team, on many occasions, wit-
nessed judges’ complaints on carrying out tasks that do not “fit” their
profession, arguing that it should not be the responsibility of a judge
to carry out such tasks. These tasks have more often than not been
identified as administrative tasks. Therefore, this question was asked
in two parts, first about the “judicial” tasks of the judges and second
about their administrative practices, if any.

36 The interviews start from question Number 7 because the first six questions relate to demo-
graphics.
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The judicial tasks that judges are engaged with are listed as fol-
lows:

1) Examining the case file

2) Writing decisions

3) Site visits

4) Writing, signing request letters

5) Studying and examining relevant decisions of the Court of
Cassation

6) Serving as court on-duty

7) Serving on courts whose judges are on leave, excused etc.

8) Miscellaneous tasks (referrals, restraining orders and interim
measures, return of security, lifting of injunction).

Aside from these judicial tasks, only six judges referred to some
administrative tasks. The law defines the administrative tasks of the
judges as filling out the records of civil servants and monitoring his/her
arrivals, and taking care of disciplinary measures, etc.3” Two of these
judges stated that they are members of the Justice Commission which
requires additional work related to judicial matters in the district.
Three judges stated that they supervise the Clerk’s Office, and corre-
spond to solve the lack of equipment problem of the Clerk’s Office.
The last judge stated that only once a year they are temporarily
charged with the duty of training the new officers.

Question No 11: How long does a hearing last on average?

Given the high number of cases judges hear every hearing day,
this question was posed to find out how much time a judge spends on
each hearing. This datum can be interpreted in various ways: one is to
see it positively as an indication of the speed of the courts. However,
it can also be interpreted as inefficiency of the courts, arguing that the

37 These administrative tasks are listed in the Act on Civil Servants, Regulation on the Clerk’s
Office of Courts of General Jurisdiction and Commercial Courts.
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high number of files lead to insufficient attention given to each file
which in turn could result with unnecessary delays in the process.

Out of 20 judges, 18 of them stated that the length of a hearing
depends on the following:

1) The contents of the file/ the specifics of the subject matter

2) The stage of the case

3) The presence/absence of witnesses during a hearing,

Judges have more often than not referred to the written nature
of civil proceedings which mean that “time is not wasted with talk-
ing”. Judges, who stated that the length of a hearing depends on the
contents of the file, often referred to delays caused by other institu-
tions from which the court had asked for information. They also com-
plained of instances where they had not received a response from
other institutions. If this is the case, the regular practice is to postpone
the hearing without doing anything else since the court cannot proceed
unless the required document has arrived. One judge in particular stat-
ed that the carrying out of the actions enumerated in the minutes of
the court take longer, whereas hearings that require drafting of records
and interim decisions take a much shorter period. The judge who said
that the length of a hearing depends on the stage of the file stated that
the first hearing lasts longer because the statements of both sides must
be collected, which usually is an extensive process. Most judges stated
that the length of a hearing depends on whether or not witnesses are
heard in the hearing. Judges stated that the presence of a witness
always prolongs a hearing. In hearings where there are a number of
witnesses, the hearing lasts even longer given that the statement of a
witness usually lasts around five minutes.

Question No 12: How long does a case last on average?
This question was asked to find out if certain types of cases

were longer or shorter than other types of cases. The intention here
was to depict if it is possible to talk about an average duration of a file



chapter four: results 217

at a civil court which could give us some information regarding the
overall process.

For this question, responses have been relatively harder to cat-
egorize because judges have been unwilling to provide a fixed average
duration for a generic case. Instead, they stated that it depends on var-
ious factors, such as the contents of the case and the type of the case,
other external factors (mainly bureaucratic factors) like how the other
institutions function and how they affect the workings of the court
(the police, the General Directorate of Post Office, other courts, the
registration offices, municipalities, Institute for Forensic Medicine,
Land Registry, Traffic Registry etc.), on the “knowledge and the
capacity” of the judge, if the parties have handed in their evidence
and/or paid the fees required for the witness or not, and other similar
factors. Three judges particularly stated that the delays are beyond the
control of the judge and the court.

Judges who have stated that it depends on the contents and the
type of case at hand usually mentioned that those files which do not
have problems of service, which do not require assistance from out of
town courts, which do not wait for the result of a case pending in
another court (the criminal court®® or an administrative court), which
do not have a high number of parties involved etc. do not last long.
Those judges who provided specific case types usually stated that cases
concerning census registry such as changes in name or age in birth cer-
tificates, cases regarding name changes in the land registry etc. usual-
ly do not take up much time. They might even be finalized in one hear-
ing. They also stated that some cases that involve immovable proper-
ty, cases for non-material (damage and suffering) and material loss and
damage, cases on inheritance etc. usually last longer than other cases.

38 The civil court cannot decide a case if it is waiting for a decision from a criminal court. One
judge particularly stated that the Court of Cassation has reversed his three decisions this year,
only because he decided in a civil case without waiting for a criminal decision. Legally, this is
because of the higher burden of proof requirement in criminal matters. If someone is criminal-
ly liable, this is firm proof of her/his negligence in a civil case.
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One judge particularly stated that if everything was in line with
the procedure, then a case would normally be finalized in three hearings
on average, but he added that this is never the case. Three other judges
also said that under normal circumstances a case could, on average, be
finalized in a year. However, one judge acknowledged that he even has
a case pending since 1997 while another said that it is even possible to
have a case pending for 15 years. One other judge said that cases involv-
ing old land registries last the longest, pending 20-30 even 40 years.

Judges especially referred to the role of other institutions in
determining the duration of a case file. These difficulties will later be
analyzed in detail in the following parts of this report regarding the
causes of delays in a civil court. Here, suffice it to say that judges usu-
ally associate delays in courts with the functioning of bureaucracy at
large. They also stated that there were also delays caused by the par-
ties such as their insufficient effort to collect evidence, the excuses sub-
mitted by attorneys to not attend the hearing, the failure of attorneys
to comply with the submission of necessary legal documents etc.3?

Question No 13: How do you prepare for hearings? Do you
make any special preparation?

Although this question is not directly linked with understand-
ing the working of the courts at large, it provides useful information

39 One judge for instance cited the following example: “Now for instance, what happens in cases
of insult through the press? Complaint, Defendant’s Answer to Complaint, Plaintiff’s Answer to
the Answer, Defendant’s Second Answer... These are the procedures that can be handled as long
as you follow, between one or two hearings...But they do not follow. They come to the hearing,
submit it there, get the response from the other party, receive the answer one month prior to the
hearing, and then they are supposed to reply in 10 days but no, they come to the court on the
hearing day and reply then! We ask the representative of the plaintiff, “What do you say?”, they
do not say “I ask for its dismissal because it has not been submitted on time.” If they were to
say that, | would then dismiss the response. They do not say “this is the expansion of the
defense, the response is not submitted on time, I ask for its dismissal.” I will then check the noti-
fication date, see if the 10 day limit has been breached or not and then decide. But no, they say
that they will look into the response and answer back later so they ask for an extension...”
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on how judges deal with the heavy case load. All judges have stated
that they have their own ways of getting prepared for the hearings.
Only one judge approached the question more skeptically and stated
that he does not have a particular way but that he reads the file more
carefully as the hearing approaches.

19 judges stated that reading the case file is the most important
preparation for the hearing. These judges have more often than not
stated that they take notes in their individual styles about the file at
hand. One judge stated that he prepares note cards for the files and
takes these cards with him to the hearing. He stated that he divides the
cards into years and writes down the file numbers at the top of the
cards. Another judge mentioned that he takes notes on the files and
keeps them in a separate folder which he has shared with the inter-
viewer. Another judge stated that she keeps a daily follow-up note-
book for all files where she notes down the interim decisions and fol-
lows all these decisions before the final one so that she does not miss
anything. She added that with this method she can back-track interim
decisions as far as four hearings ago. Another judge stated that he does
not keep notes in a separate place but writes them down on the cover
of the case file. Similarly, another judge referred to his former col-
league who used to carry two bags of file-notes everyday to his home,
but said that he only takes notes if something is very important and
writes them down briefly on the cover of the file. One judge also stat-
ed that he does not keep a book of notes because he is concerned that
if he gets sick, the judge replacing him would not be able to under-
stand what is written in that book, so instead he takes short notes on
the cover of the file.

With regards to reading the file, judges stated that they usually
check if the interim decisions have been fulfilled or not, if the evidence
has been collected, if more information is necessary regarding the par-
ties, if the papers were served according to the law, etc. Only two
judges stated that they do legal research on the subject matter when
necessary.
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Question No 14: How much time do you spend on a case file
before the hearing?

This question was again asked in order to understand how
judges manage their time and how much attention they can spare for
each case file given their work load.

Six judges again stated that the time they spend on a file
depends on the file type. Cases with heavy contents (for instance if the
file has land registry records, birth records, reports from Forensics,
involves execution proceedings etc.) which require the “assessment of
multiple legal processes, or cases that have procedural problems which
require research, take up more time than other files. Three judges gave
answers which imply that the reading of the case files take up most of
their time which sometimes require working at home.

Eleven judges have given more or less specific periods of time
for file assessment. These judges stated that aside from the hearings
and the time spent for site inspection, they dedicate rest of their time
(usually adding up to 2 or 3 work days) to reading the case files. Only
two of these judges stated that they usually cannot spare more than
one work day and that they also work on the weekends if necessary.
One of these judges stated that he spares approximately two hours
every day in the afternoons.

Question No 15: Could you rank your working conditions in
general?

This question intended to find out how judges rank their phys-
ical environment on a scale of 1 to 5, 1 representing very good and 5
representing very bad. Two judges did not provide an evaluation
point. One of these judges stated that there are positive and negative
features whereas the other judge said that “it is not up to judges to
make such an evaluation”. Other than those, two judges ranked their
conditions as “good”, five judges as “not bad” and five judges as
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“bad”. The remaining six judges ranked their conditions as “very
bad”. The evaluations of judges, averaged therefore towards a 4 (bad)
on the scale.

These results show that more than half of the judges believe
that their working conditions are bad or very bad. It is important to
note here that no judge has stated that the conditions are very good
and that c;nly two judges stated that the conditions are good.

Question No 16: Could you explain in more detail what you
consider as good and bad about your working conditions?

This question was prepared as a follow-up to the previous one,
to obtain more detailed information on what judges see as problems
within their working environment.

Among 20 judges, 15 mentioned certain positive aspects of
their working environment. These aspects can be listed as follows:

1) Staff

2) Relationship with other colleagues

3) Transportation

4) Low number of pending cases

5) General remarks

Among sixteen judges who referred to positive aspects of their
work environment, 9 of them said that they are satisfied with the work
and the quality of their staff. 5 of these judges particularly stated that
they enjoy their working environment because they have established
very good relationships with their colleagues. 3 of these judges work
in the same courthouse. These judges stated that because the number
of judges and prosecutors working in this courthouse is relatively low,
they have established a “good dialogue”, that they have “perfect har-
mony” and that these relationships give them “positive energy”. One
other judge from another courthouse also stated that their “friendship
and working environment is very good”. 3 judges who have made pos-
itive remarks on their work environment stated that the transportation
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to and from the courthouse is quite comfortable. 3 other judges stat-
ed as a positive aspect the fact that their case load has decreased. 2 of
the remaining judges made rather general remarks which could indi-
cate their positive perceptions of their working conditions. One of
these judges stated that he has his own courtroom, his own work
room, personal clerk, and that the National Judiciary Informatics
System (UYAP) was soon to be established; all of which were positive
conditions. This judge even stated that there are no negative features
in his working environment and gave a score of 2 (Good) for his gen-
eral evaluation. The other judge initially stated that there is nothing
good about their working environment but then he added that the
only positive aspect could be the fact that as a judge of 30 years there
has not been a single authority who ordered him on how to make deci-
sions. He stated that he has always decided according to his own legal
knowledge and that he has not encountered any incident that would
damage judicial independence.

One judge was not even keen on commenting about his work
conditions. He did not believe it was appropriate to talk about these
matters. He simply stated that he would use “any place, any room, or
any desk that the State assigns to him”.

When judges were asked about the negative features of their
working environment, the responses were much more detailed. 17
judges referred to physical conditions of the courthouses as the worst
feature of their working environment. The unfitness of the physical
conditions have often been explained in terms of the lack of space
(small rooms, absence of courtrooms in some courts, small clerk’s
offices, lack of and low quality of equipment (cabinets for the case
files, furnishing, lighting, heating etc.) and the general conditions of
the buildings (for instance one judge particularly referred to the fact
that their building is not safe for earthquakes).*® One underlining

40 At another pointin the interviews, another judge made the following statement regarding the co-
urthouse in which he is working: “According to the inspection carried out after the earthquake,
an expert report called for reparation at the courthouse, but so far nothing has been done.”

2
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opinion with respect to the physical conditions has been the need to
build custom-made courthouses that are designed particularly in
accordance with the needs of this establishment. Judges often stated
that courthouses are usually transformed from other functions and the
Ministry of Justice rents these places to serve as courthouses (former
apartment blocks for business being the most common buildings).
Being so, these buildings are not fit for the purposes of a courthouse
in the sense that either the rooms are too small, or they are not con-
veniently situated next to each other (it is important that the judge’s
room, the courtroom and the clerk’s office are situated close to each
other, preferably next to each other)*! and/or in the sense that these
buildings are usually situated in the middle of the city, possibly on the
side of a main road which make them very noisy. The need for a sep-
arate courthouse is also explained in terms of the importance of the
“image of the courthouse”. One judge stated that even the courthouse
as a building should be respected, that the citizen asks for a “grandiose
courthouse.” He continued,

“Judges are humble people. I do not have a courtroom. I carry out
my hearings in my room. It is a different thing to be on the bench,
it is not the same in this room. The citizen does not even realize
that s/he is in the court.”

Another judge did not even believe that their building was wor-
thy of serving as any type of public building, let aside serving as a
courthouse:

“Does this place look like a courthouse? And they have the nerve
to call it a palace of justice! Have you seen the courthouses abroad?
This place cannot serve as any public institution!”

41 Indeed, a court watch activity of ten selected Istanbul court houses revealed similar findings on
physical conditions, accessibility, premise, security. Kalem S., Jahic G., Elveris I. (2008), Adliye
Gozlemleri, p. 18.
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Another judge claimed that a courthouse cannot be built with a
mentality that aims to get through the day. A courthouse should be
built in such a way that it will serve people for hundreds of years.

The inconvenience of the physical conditions has also been
explained in reference to the extreme accessibility of the judges.*?
Judges have often mentioned that among other public officials their
offices are the most reachable ones, which leads to their work being
often interrupted by people knocking on the door, coming and going,
asking for advice etc. One judge stated that in Europe one has to make
an appointment to see a judge whereas in Turkey people may knock
on your door at any time and even ask for the bathroom. Another
judge said: “We share the same building with the district governor’s
office. They have a fund where they make donations. People come in
and ask me if this is where they donate shoes!” One of the judges also
referred to the inconvenience of their working hours. He stated that
citizens should be able to come to the courts only before noon, so that
in the afternoons judges can go over their files, do some research, write
their decisions etc. without any interruption.

Another common problem cited by judges was the inadequacy
of the staff both in number and in quality. Judges referred to how
sometimes they wait for the appointment of a clerk for two years, and
how the staff is not adequately trained for judicial tasks in general. In
relation to this, one of the judges mentioned the significance of
increased vocational training so that trained and specialized staff can
work at the court.

In addition to these most common responses, judges have also
referred to other aspects that they consider to be deficient. Some of
these were about the problems of the work that judges carry out while
others were about the resources of the courts. Judges referred to their
heavy work load, lack of specialization, the inability to satisfy both

42 In fact this is an indication of the court house not having an information desk. See, Kalem S.,
Jahic G., Elveris L. (2008), Adliye Gozlemleri, p. 19.
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parties, the lack of time, and the financial problems they face. They
also referred to problems faced due to delays while corresponding
with other institutions. In addition, they also referred to problems of
infrastructure such as the inefficient use of computers despite the
National Judicial Network Project. One judge mentioned how they
still use computers just like typewriters, solely for the purpose of
recording hearings and drafting decisions rather than sharing infor-
mation all around the country. One judge also referred to the lack of
resources available to them, mentioning the costliness of books, argu-
ing that the State should provide these books. Another structural
problem mentioned had to do with the administration of courts. One
judge complained about the administration saying that they take away
their most qualified staff and send them somewhere else, or that they
come to work on the weekends and heating does not work, the water
does not run etc. The judges particularly stated that the courts must be
administered by people who know about judicial services, who are
experts in administrative tasks.

Question No 17: What would you like to change the most
about your work and working conditions?

Half of the judges mentioned the physical conditions of the
courts as the first item that needs to be improved. Judges referred to
the importance of orderly courthouses that are more comfortable and
more secure. They stated that this is also important for creating the
necessary respect towards the courts in the sense that “the citizen
needs to realize the seriousness of this work, the seriousness of this
place”. One judge stated that some sort of a fear, some sort of diffi-
dence needs to be developed among people towards the courthouse.
“This can be accomplished first with the grandeur of the building, and
then with the notion of the judge... The voice, the attitude, the posi-
tion of the judge is very important.”

Aside from the physical conditions, the desire for less workload
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was the second most popular response. Judges stated that decreasing
the number of cases would make their work conditions much more
convenient. In fact one judge even stated that if he were able to work
with less files, the physical conditions would not matter as much. With
regards to the work load, some judges also referred to the necessity of
making the legal procedure more selective so that not all disputes
come to the court and/or that no case can be filed unless all relevant
documents are collected. One judge even stated that an intermediary
position should be created between the judge and the citizen. This
could then solve the problem of the judge referring of all petitions of
citizens:

“This power should be handed over to Head of Clerk’s Office. The
citizen should not be in contact with the judge outside the hearing.
I am not an attorney. They should not ask for my advice. They
should not come to me before the hearing and try to explain their
cases... I read their petitions, I hear them in the hearing, I have
them recorded. But aside from that, the citizen should not be in
touch with me. What needs to be done then? Either the power of
referral should be given to Head of Clerk’s Office or a new struc-
ture should be established in courts: the citizen should be directed
to a reference desk/information authority where there will be on-
duty clerks who record the documents in accordance with the sys-
tem. Then, the on-duty court should hand over the files to relevant
courts, giving priority to urgent cases. The judge with the relevant
jurisdiction should check with the judge on-duty to make sure that
there is no procedural mistake and then sign that day’s book and
close that work.”

Two judges also stated that they would want the problem of
transportation to and back from work to be resolved. One of these
judges stated that being dependent on shuttles complicate their work
tremendously because it leaves them with limited amount of time to
read files.
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“...We come in the morning, go to the hearings, hearings end at
noon, then we take a break, then by the time it is 2-3pm we sit
down to read the files of the following day which you have to put
together half an hour before the bus so that you do not miss it.”

The judge stated that the solution for this problem is to build
a Courthouse Campus in Istanbul where there will be housing,
social facilities, and a primary and secondary school offered to
judges so that they will not have to hurry to finish the work in their
hands.

In addition, some judges referred to bureaucratic difficulties
faced by the courts in terms of their correspondence with other insti-
tutions, the necessity to increase the quality of experts working on case
files as well as the quality of the court staff, the significance of field
projects carried out by law faculties and the necessity of making
amendments that would speed up the procedures.

Two judges, on the other hand, were rather indifferent towards
this question. One judge stated that he does not desire anything in par-
ticular.*3 While another judge said that after working in such remark-
ably bad conditions, she no longer can imagine anything better.

Question No 18: What are the most important reasons for the
delays in the courts? Please list three reasons.

The most common reasons given by judges explaining the
delays in court procedures were problems of inter-institutional com-
munication. The two most common bureaucratic problems given by
judges are the delays in the correspondence and problems with serving
papers. Judges often referred to the interdependency of state institu-
tions, the courts being one of them. They mentioned how courts can
function in an orderly fashion without any procedural and substantive

43 This is the judge who was also reluctant to give a general evaluation regarding their working
conditions (Question 15). He stated that “it is not up to judges to make such an evaluation”.
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flaws only when their communication with other state institutions is
fast and of high quality.

“Think of the justice mechanism as a factory. Gears are greased,
raw materials come in etc. What do you do if one part is missing?
You wait. Justice mechanism is the place where the problems in the
society unfold.”

Institutions that are most frequently referred to as sources of
problem are law enforcement agencies, postal services and land reg-
istry offices. Judges usually refer to how these institutions either do
not reply to their requests on time and/or how their replies are either
unsatisfactory (not giving all the information requested), inconsistent
and/or not providing enough information to decide on a case. One
judge referred to how when a document is requested from land reg-
istry offices they send the plain title deed whereas what is requested is
much more detailed. Another judge stated how when they ask for title
deeds from the first establishment of the land registry, the office only
sends a list of owners due to lack of time.

Postal services and law enforcement agencies were mentioned
in reference to problems with serving papers. Postal services have espe-
cially been criticized for not serving papers on time and according to
procedure. Common mistakes listed were writing down a wrong or
missing address (“a service to be mailed to Fatih was written as
Taksim and so it was re-routed, which meant a delay of at least one
hearing”); not following the procedure outlined in the Code of Service
(“I send the improper service back to the postal services and write an
explanation on how the procedure in Article 21 of Service Code needs
to be followed”/ “In my 35 years of professional life, I have not seen
one single service that is delivered in line with the code”); and/or the
general incapacity of postal officers/the absence of specially trained
service officers ( “We repeat our service request 3-5 times. The officer
says he could not find the person at home. But the Service Code clear-
ly states what needs to be done in these circumstances! In the end, I



chapter four: results 229

write to the head of the office, saying that I will take legal action

against them but then the prosecution will have to decide for discon-
tinuance. Then the officer is called in. It is sad but you look at the man

and he is ignorant! It is not possible for him to carry out this task!”).
The general inefficiency of these services becomes most apparent in the
words of this judge:

“Look, you try serving a paper to the house next door. It takes 35
days in Istanbul for that paper to reach that house! Why? Because
it is so dependent on things like registration and the like. First it
goes to the central post office in Sirkeci. Then it is sent to Fatih
which is our district of jurisdiction. They need to make their own
system more practical. If I were to call this person next door and
say “My friend, come in tomorrow, you have a hearing “, s/he is
going to come! But of course we cannot say this.”

In addition to the postal services, law enforcement agencies

were also criticized for their insufficient assistance, especially with

respect to serving papers. This deficiency is usually coupled with the

absence of judicial police.**

“We ask for search of address, a search on socio-economic status
of the parties, but the reply to a correspondence from the law
enforcement comes back in six months. Socio-economic search is
important for instance in cases requiring damages for pain and suf-
fering so that we do not let it turn into some kind of an enrichment
medium.®® Our only assistant in this matter is law enforcement but
we cannot get expedient replies... then they say that their primary
job is to provide security and not postal services. But then what am
I supposed to do? If I send my bailiff over for an address search, he
will be beaten up because he is not from the armed forces. The per-

44 Judicial police is translation for “adli kolluk” which represents a special law enforcement unit

45

that works under the authority of the courts. With prosecution they would be specifically tra-
ined units for investigation of crime and also for other tasks such as serving papers, bringing in

What the judge means here is preventing people from making money from these damages, so
that they do not abuse the system and they only receive the compensation for their damages.
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son will say, ‘you have put on a dress but are you an officer of the
court, how can I know that?’ By the time he can say he is appoint-
ed, he will be mistaken for a terrorist and be beaten up!”

The importance of judicial police with regards to serving papers
was also emphasized in terms of the fact that the court does not have
any authority over the police working at courthouses. “Judicial police
must be established and their social rights must be handed over to the
courthouse.” Law enforcement agencies were also criticized in terms
of the delays at the stage of preliminary inquiry.

“The reason why judicial procedure is functioning without any
delays in the West is because the evidence is collected in a timely
manner. But this is not the case in Turkey.”

One judge also specifically referred to problematic communica-
tion with the Institute of Forensic Medicine as a source of delays.

“There are reports that we have been unable to obtain from the
Institute of Forensic Medicine for two years. When we get the
reports they are either inconsistent and/or not complete enough to
base your decision. We have to send our request to General
Assembly of the Forensic Medicine which means the documents
are being signed by 30-40 persons. This takes too much time.”

Regarding this dependency on other institutions, some judges
even stated that the delays are either never caused by courts and/or
when they are, these are rather exceptional.

“If there are 20 reasons for delays, believe me one, if any, is of
court origin. What happens there? Maybe the judge is excused, on
leave and/or s/he served on another court the day before and so
could not find the chance to read her/his own files, or was sup-
posed to write an interim decision and could not etc. This can only
happen in one out of twenty cases.”
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In fact, overall judges interviewed who associated delays with
problems of court and/or judge origin are rather few. Workload, lack
of time, the low number and quality of court staff and insufficiency of
physical conditions and equipment are usually the most common
problems stemming from the courts. Judges stated that due to the high
number of cases per court, they cannot properly go over the case files
which sometimes may lead to insufficient following of the require-
ments of the files and/or the general problem of adjoining hearing
dates in 5-6 months because they cannot fit so many cases on work-
ing day schedules. In addition, the low number and quality of staff
was also mentioned as one of the reasons for delay because in gener-
al, tasks are not carried out in an efficient and timely manner and/or
they are incomplete which calls for correction. Three judges also cited
inconvenient physical conditions and insufficient equipment as one of
the reasons for delays in judicial process. “There are times when we
cannot even find paper to write the decisions.”

Those judges who mentioned delays caused by judges mainly
referred to reasons such as:

1) Lack of specialization among judges caused by their frequent
relocation:

“A judge who sat on a criminal court for a very long time may be
appointed to a civil court. Then s/he needs time. There has to be
specialization among judges. I have a master’s degree in civil law
but first I was appointed as a prosecutor for three years. At first, I
asked for judgeship. The Council of Judges and Prosecutors did not
accept it. So I served as a prosecutor for another two years. I insist-
ed on judgeship. On my third application, I was appointed a crim-
inal judge. I served in that capacity for five years. By the time I
started serving in my real field of expertise, ten years passed. I was
alienated from my own field”;

2) The diligence of the judge which was explained in context of
setting a firm deadline:
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“Of course if the judge is hard working, s/he can apply a number
of compelling clauses and enable the ending of the case in a short
period of time. There are procedural codes that outline the dura-
tion of cases like setting a firm deadline to the parties but I do not
know how many judges can do this”;

3) The overall unfitness of the judge for this profession due to
the problems with the selection of judges in Turkey:

“Written, oral exams, psychological tests etc. But the profession is
not appealing in Turkey so they also hire unqualified people. For
instance, you cannot appoint a man who has a thief or a corrupt
person in her/his family as a judge. You have to investigate every-
thing from talent, to knowledge, from morality to family structure!
An ordinary person cannot be a judge!”

Aside from the cited problems of communication, serving
papers and problems stemming from the courts, judges also referred
to delays caused by communication with private organizations
(“Unfortunately private organizations have little respect towards
courts. They act like ‘Judiciary? Never mind, who are they?’ You write
to them, they do not care at all. At first, I do not send over the police.
Out of courtesy, I first directly write to them saying I need this docu-
ment etc. But they never reply so I tell the police to go to so and so
organization and get this document. But this delays everything because
when I write to the police, I do not receive a response in 3-4 months”);
waiting for case files from other courts; scattered establishment of
courthouses in Istanbul leading to high number of excuses from par-
ties and lawyers; late and incomplete submission of expert reports;
and/or the delays caused by the parties, and especially the lawyers
(“Lawyers are also inadequate. Sometimes I look at a case file and
wonder how a lawyer could have possibly filed this case! And now the
politicians have even removed the exam! They are uninformed, inat-
tentive and uninterested!”)



chapter four: results 233

Question No 19: Do you believe that setting a firm deadline has
any effect in terms of preventing delays? If it does, are these effects
positive or negative?

In the context of the previous question, one judge gave a rather
extensive explanation for delays being caused by the parties, especial-
ly the lawyers. This response is important in the sense that it also illu-
minates how regulations do not meet the expectations of law in prac-
tice. The words of this judge make it clear that procedural rules are
not always applicable in practice.

“Now, for instance, what happens in cases of insult through the
media? Complaint, defendant’s answer, plaintiff’s answer to the
answer, defendant’s second answer...These are supposed to be cir-
culated between two hearings. They are procedures that can be
applied during the time of postponement. But they do not do it!
They come to the hearing and bring it there, get their reply, and get
the answer one month prior to the hearing. They are supposed to
reply in ten days. But they do not; instead they submit their reply
during the hearing! We ask the plaintiff’s lawyer what s/he has to
say. S/he does not ask for striking of the answer because it was not
submitted on time. If s/he were to move for striking down the
answer, I will strike it! If s/he were to say ‘this is expansion of
defense arguments (prohibited by the procedural code) they did not
reply on time, we do not accept it’ then it is over. I will check the
service date and see if ten day limit has been exceeded, then that
pleading does not count. But no, instead the lawyer says that s/he
will also review it. In that case, I cannot say ‘no, you cannot reply!’
I am not your lawyer! See, then you give her/him an extension also.
You write down and serve the papers saying ‘If the defendant also
wants to reply to this, s/he has to reply in ten days after the papers
are served’. But the defendant will also not reply in that time and
instead submits the reply at the hearing,

Now, what could we have done with this? Let me be forward:
we can apply the procedural code strictly. I mean when we apply
it, we can apply it very strictly. We do this with the lawyers. But
then you cannot discriminate between the party with a lawyer and
one without. Thelawyer is not a party to that case as a person; s/he
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only stands by her/his client. At the end of the day, the person who
will accumulate interest at the end of that case, the person who will
get rights is the client. The lawyer only gets her/his payment for
her/his service whether s/he wins the case or not. But at the end of
the trial, one of the parties will prevail so we cannot discriminate.
We apply the procedure strictly to the party with the lawyer, but
we do not do the same to the party without representation because
s/he would not know about it... If the citizen does not know the
procedure, and if I apply it strictly then it will lead to the loss of
her/his right. This is why we cannot apply the procedure strictly.
This is not only my opinion; all judges think this way. That this can
lead to loss of rights. When will this change? Only when our soci-
ety’s level of knowledge increases and/or when they reach a level
where they say to themselves ‘this is the way it is supposed to hap-
pen, I should ask someone who knows, I am at fault for not fol-
lowing my case’. Otherwise, the citizen will say the judge took the
side of the other party because they have a lawyer. Be scared of
God, you! I mean this is not fair. And for me it is not the right that
matters, it is the essence of right. I apply the same procedure for a
case of five million and for a case of fifty million just the same way.
It does not make any difference... I am trying to reach the essence
of the same right. This is my job.”

The overall responses of judges do not deviate significantly
from this response illuminating practical problems faced when apply-
ing the time limits outlined by the law. Seven judges stated that setting
a firm deadline has a definitely positive effect on preventing delays in
courts. These judges stated that when the procedure is applied prop-
erly and the firm deadline is set then trials are not prolonged.
However, not all judges were as optimistic. Four judges believed that
setting a firm deadline could be useful if it were to be applied proper-
ly, but it cannot be due to a number of reasons. One main reason given
as the concern mentioned in the preceding quote is the concern for
form over substance. Judges stated that setting a firm deadline might
be effective in terms of accelerating the judicial process but it carries
the potential of eliminating the “right”. One judge explained this “loss
of right” with the following example:
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“Let’s say, an expert investigation is necessary. There is a fee that
needs to be paid by the party that demands this investigation and
there is a time limit for this payment outlined by law. However,
judiciary is an expensive service in our country. This would require
a minimum of YTL 600 to be spent at once. Now, even if the per-
son has a chance of winning the case, since s/he cannot spend this
much money at once, s’he may lose the case because of the proce-
dural code. Although the reason for losing the case is not based on
the merits of the case, at this point it would no longer matter if sthe
is right or wrong.”

Nine judges, on the other hand, did not believe that setting a
firm deadline was effective at all. These judges stated that it does not
have a particular effect because it is not applied and/or is inapplicable.
Judges also referred to the role of the Court of Cassation in this regard
because sometimes when a claim is denied for not complying with a
set deadline, the Court of Cassation reverses the decision saying that
the consequences of setting a firm deadline has not been properly
explained to the parties. One judge linked this insufficient explanation
of the meaning of firm deadline with the workload of the courts.

“When you are setting a firm deadline, you cannot just give the
deadline and leave it there. You have to explain it clearly, remind
the party of its legal consequences, and explain the legal sanctions
of not complying with the deadline and record all of these. Hence,
this increases our workload in that hearing. Otherwise our files are
reversed at the Court of Cassation due to insufficient explanation
of the firm deadline.”

In addition, judges also questioned the logic of setting a firm
deadline because if the content of the document received does not help
the case then it needs to be sent back anyway. This was especially men-
tioned in reference to experts. A number of judges specifically referred
to the low quality of reports prepared by experts in the sense that even
though they may be experts on the subject matter, the reports pro-
duced are not technically sound for the case.
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“I resent the practice of the Court of Cassation. It assigns profes-
sors as experts. Being an expert is a vocation. It requires practice.
They do not know how to write a report. Instead, they write an
article. What I want is clear. The expert will tell me the damages of
the plaintiff. It is not enough to say that there are ecological dam-
ages. Or there must be a certificate for experts. These people
should not only be experts in the subject matter, they should also
be experts on how a concrete dispute can be resolved.”

One judge also stated that this should be turned into an official
institution because “experts can deceive justice”. Hence, there must be
an official institution where experts are carefully selected and their
expertise as well as their impartiality is guaranteed.

Question No 20: How do you think the presence of a lawyer
affects a trial? Do you believe there is a difference between a trial with
a lawyer and one without?

Half of the judges believed that the presence of a lawyer affects
the trial in a positive way. These judges specifically referred to the sig-
nificance of a lawyer in civil courts due to the fact that civil proceed-
ings are not run ex officio. In civil courts starting with the filing of a
case, every step of the proceeding is strictly dependent on certain for-
mal rules. Knowing the “legal matrix”, the lawyer is equipped with
the necessary legal knowledge to carry out the procedure in the prop-
er way which would in turn prevent delays in the case any step of the
way. The lawyer would know where to file a case, how to file a case,
how to collect evidence and how to submit this evidence to the court
etc. The significance of the lawyer was particularly explained in com-
parison to the ignorance of the citizen regarding the language and the
procedure of law. Judges stated that the citizen would not know the
formal steps of a case, how to follow the legal procedure and/or what
the court asks her/him to submit. This could in turn lead to loss of a
rights of citizens since if procedural codes are not followed properly



chapter four: results 237

the case can even be lost. Judges said that due to the written nature of
civil proceedings they cannot explain everything in the court which
would mean that the citizen would not understand what is going on.
Similarly, judges also referred to their common ground with the
lawyers which enable them to communicate in a legal language which
is alien to the citizen.

-“The dialogue between the judge and the lawyer makes the proce-
dure easier since the lawyer knows what the court requests as evi-
dence and how to collect it. If the person does not have a lawyer,
s/he may even lose a case in civil courts because s/he does not know
procedural codes. Procedure is very significant in civil courts.
There are times, forms; the language of law may not be under-
stood. Many terms do not have a Turkish counterpart. For
instance, how many people can actually understand what an heir
or estate means? Hence, theoretically the absence of lawyer can
lead to loss of right.”

In fact, two of these judges went even further and stated that in
civil courts representation with a lawyer must be compulsory so that
the trials are not prolonged and the citizen’s rights are not affected.

Some judges were more skeptical about the impact of a lawyer.
These judges stated that although in theory the presence of a lawyer is
essential, in practice it depends on the quality of the work done by the
lawyer. These judges stated that a well trained, hard working lawyer
who does research, who follows the case and submits the relevant doc-
uments on time and according to formal rules, definitely helps the
work of the court and affects the trial in a positive way. However,
judges also stated that in some cases the citizen follows her/his case
better than a lawyer.

“An informed lawyer helps us a lot. S/he may be stimulating as
well. But sometimes it does not even matter if there is a lawyer or
- not. There are those who follow a case just like a citizen would.
Unfortunately, I have to say that some of them follow their cases,
put case laws in front of the judges but some don’t. You understand
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from the explanations of a lawyer that s/he follows the case. You
read the complaint and understand that this lawyer is not shallow.
When faced with such a lawyer, the judge also feels compelled to
work harder.”

Judges also stated that there are lawyers who are not interested
in the case at all, who do not write their complaints properly, who do
not take their work seriously and who try to prolong the case.

“If the lawyer works well, s’he can collect the evidence faster than
the citizen. Then it is positive. However, sometimes you think the
citizen would be better working on their own. The citizen tells you
what s/he wants, explains the case and you put it into a legal con-
text. But the lawyers put it in such a legal context that you cannot
do anything, the right is lost. The citizen listens to you but the
lawyer uses the laws as much as possible to prolong the case.”

On the other hand, some judges stated that the presence of a
lawyer does not have a positive effect. One of these judges stated that
normally the law considers being an attorney to be a public service but
in reality it is a “profession of money”: “The more the lawyer earns,
the more successful s/he is. I have rarely seen a lawyer who helps the
judge. Hard working ones are very rare. Most of them leave every-
thing up to the judge.” One judge specifically stated that lawyers in
Turkey are usually not very successful and that they need to work at
least as much as judges. “For instance in a case of arrest the lawyer
made an objection. When there is an objection, there needs to be a
hearing. But no! The lawyer insists that no hearing is held! In the end,
I asked him to leave the courtroom!”

Question No 21: Do you believe that increasing the number of
courts would help preventing delays in civil proceedings?

This question was not included in the original interview form.
However, during the research team’s interactions with other judges,
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the researchers realized that increasing the number of courts and the
number of judges was usually cited as a possible solution to the prob-
lem of workload and delays in courts. Hence, the question was includ-
ed into the form after the first two interviews.

A majority of judges believed that this would be an effective
solution to the problem of workload and delays. Judges stated that if
there are more courts and judges, the workload would decrease and
this would give judges more time to work on their cases, to do
research, and to keep the period between hearings shorter. One judge
stated that the set number of files for courts of general jurisdiction is
750 cases per year but in practice judges work on approximately 80
files per week so they can only set the next hearing day for three
months later.

“If the workload allowed you to set the hearing day for 20 days
later, you could carry out interim decisions as well as a faster legal
procedure.”

One of the judges interpreted this workload as a violation of his
right: “Where is my right? We talk about the lawyer’s right, the citi-
zen’s right, but where is the judge’s right? I see myself as a heavy work-
er.” Also two of these judges compared the situation in Turkey to
European countries. One of these judges cited an anecdote of a
Turkish judge meeting a French Judge:

“The French judge says how come you sit on a civil and a crimi-
nal court at the same time? The Turkish judge says that he hears
30 civil cases and so many criminal cases per day and that he has
hearings five days a week. Shocked, the French judge says ‘You are
fooling yourself! Do you seriously believe that you distribute jus-
tice?’ In developed countries, a judge handles one file per day.
When I was in Corum, I used to have 60 files per day!”

Another judge referred to his exchanges with a German judge:
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“We chatted for a while. He serves at a special court. His salary is
10,000 Euros! He has 200 files per year. When I was in Fethiye, I
had 3,000 files per year. He told me that there are about 18,000-
20,000 judges in Germany! There is no problem of land registry,
no problem of slum houses, but still 20,000 judges! We have 7,000
judges in our country. If we were to have 16 courts of general juris-
diction at this courthouse, our workload would be half as much.”

Six judges, on the other hand, did not believe that this would be
an effective solution. These judges referred to additional measures for
preventing delays in courts. One of the most cited measures was the
significance of the quality of the working conditions and the training
of judges.

“Everything needs to be converted into specialized courts. Judges
need to be trained for these courts from the very beginning so they
are experts on their subject matters. Just like there are specialized
professors of civil law, criminal law, constitutional law at law fac-
ulties or like there are dentists, surgeons, radiologists etc. in the
field of medicine, in the practice of law, you also have to differen-
tiate between cases according to their subject matters, density etc
and establish specialized courts to deal with these matters sepa-
rately.”

Judges also referred to the significance of a functioning inter-
institutional structure as well as the basic facilities in courts. “You may
establish 100 courts if you want. If you do not improve the function-
ing of the land registry, for instance, nothing can change. This should
be improved as a whole.” In addition, one judge referred to the neces-
sity of changes in the law saying that unless there are legal amend-
ments in the procedural codes (for instance forcing the parties to sub-
mit their evidence, prohibiting the court’s mediating position between
the lawyers and official institutions etc.) delays in courts cannot be
prevented.
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Question No 22: Do you believe that the workload of courts
can be decreased by limiting the types of cases going to courts?

This is also a question that was not included in the original
interview form. It was later made a part of the form due to frequent
reference of judges to the necessity of limiting cases that can be taken
to court. In fact, seventeen judges believed that case types should be
limited. The reasons for this were multiple. Mostly judges believed
that disputes arising from administrative problems should be solved
within the administration. Problems of name changes, age changes,
land registry, inheritance decree etc. should be handled by the relevant
administrative unit. Although these cases did not last long on average,
judges still stated that they should be taken out of the jurisdiction of
the courts.

“I mean, simple cases, those that are low in value, all those cases
that can be solved with bureaucratic endeavor... I mean a case of
not issuing an invoice should not be taken to court. A case of traf-
fic misdemeanor could be solved through a traffic commission for
instance... Simple cases of monetary fines should not be sent to
courts. A case of registry should be solved at the registration office.
Or simple mistakes with calculation of surface should be solved at
the land registration office. Especially if the government has made
a mistake, then it should be able to solve it within itself. What do
the courts do to handle such cases? They solve the.cases with
expert reports from the land registry, and/or from departments at
universities anyway!”

One of the judges also referred to the oddity that in many cases
the State is itself a party of the dispute. “The State must be a father;
you cannot be a father like this! Once upon a time, everything was
sent to the courts because of the State’s distrust towards the adminis-
tration.”

Judges also stated that problems between two or more govern-
ment units should also be solved among themselves: “Why should I
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handle a dispute between two state institutions? I don’t care how,
whether it be an ombudsman, an arbitrator or a mediator, they should
solve it in another way!” In addition, judges also complained about
some of the disputes between parties that are taken to courts. One
judge stated that minor disputes between citizens should be handled
outside courts.

“For instance, a chimney is running and it needs to be repaired. The
neighbor living in the floor above does not give permission. S/he
says ‘What will you do in my apartment? I will not let you in’. But
that is where the reparation needs to take place since my chimney
will run through all the upper level floors. And this is a shared cost.
According to Law on Apartment Flat Ownership, this is part of the
shared installation of the building but the citizen does not give per-
mission. What does the other citizen do? S/he comes to court.”

In addition, judges also complained about the misuse of courts
by the people as well as the complications and delays caused by insuf-
ficient pre-trial preparation. One judge stated that in Turkey people
sue one another solely for the purpose of making the other “suffer”.

“Does it matter? In case of a dismissal of the case, the fee you pay
is 12 YTL! These fees need to be higher so that people do not abuse
the courts.” Another judge, on the other hand, referred to the
unnecessary tasks that are assigned to courts at the pre-trial stage.
“In the west, in civil cases, the plaintiff submits her/his evidence to
the court and the case is filed only if the judge believes that there is
sufficient evidence. In Turkey, the court carries out tasks that are
not its responsibility: it collects all the evidence, carries out all the
investigation! Yet, it should only be evaluating them all!”

Three judges, on the other hand, opposed this suggestion main-
ly in terms of the sanctity of “rights and justice”. These judges stated
the freedom of seeking one’s right cannot be limited, and since the
courts are the venues for seeking rights, they have to be available at
anytime for any kind of dispute.
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“Rights are sacred. I do not accept resolution via the administra-
tion, the police etc. There should not be instances like lapse of time,
statute of limitations. I should be able to seek remedy at any time.”

Question No 23: Do you believe that the people can understand
their rights? Please respond to this question in terms of the under-
standability of the language of law.

The majority of judges were skeptical about the understand-
ability of the language of law. They stated that the language of the law
is alien to the citizen, that it has archaic Turkish words and technical
terms which the citizen cannot understand. One judge stated that
sometimes even lawyers cannot understand the rights that are the sub-
ject matter of a case and another one stated that sometimes even
judges have a difficult time understanding what the law says and that
they need to take a look at it. On the other hand, three of the judges
again referred to the significance of a lawyer in a civil court since the
lawyer’s technical knowledge allows her/him to follow the case prop-
erly and hence prevents the party from losing her/his right.

“I believe without legal assistance, filing a case in civil courts
should be prohibited or at least the complaint needs to be checked
by a lawyer and sealed for compliance with procedure.”

In fact, one of the judges stated that since the language of the
law naturally is sui generis- like every other profession- then the citi-
zen cannot be expected to understand it. Instead, the judge argues, the
Bars should assume this task and set up practices in courthouse that
guide the citizens. The judge explained that since at some point advo-
cacy is a public service, the citizens should be guided by lawyers.

Aside from the language of law, judges also referred to the dif-
ficulty of the legal procedures which sometimes prevents citizens from
understanding what is going on in the courtroom and/or what is
required from them outside of it.



244 judicial proceedings at istanbul civil courts: parties, cases and process

“What the citizen cannot understand is that there is a difference
between what is normally called a ‘right’ and a ‘procedural right’.
The citizen first needs to prove the right but s/he just says ‘I'm
right” and expects the court to accept this. But it is not enough to
be right, you have to prove it. Here, we do not have the benefit of
the doubt principle as in criminal law. For instance, if it is a case
on debts, you need a bill proving the debt; the debt has to be doc-
umented. What s/he explains verbally might be logical, but we need
the bill for proof.”

On the other hand, some judges were less skeptical yet not com-
pletely positive about the understandability of the language of law.
These judges stated that the citizen can understand it when/if the judge
explains her/him what is going on and/or what is requested. Here,
there was a disagreement among judges about the role of the judge in
this process. Some judges stated that the citizen understood her/his
rights when they explained them in a way that the citizen could under-
stand and these judges did not see any problem with their involvement
in this process. In fact one of these judges explained how before the
European Court of Human Rights, they did not explain these rights
defined in procedural code due to a clause in the criminal code stating
that “ignorance of the law is not an excuse”.

“We were generalizing that clause and not warning the citizen
about her/his rights. We started explaining these after cases were
being sent to the European Court. Before, for instance, we used to
say ‘open to appeal’. But after attending the seminar, I realized that
this needs to be explained. Now, I explain to the citizen that s/he
can appeal the decision in fifteen days and write this down clearly.
Now, the Court of Cassation is also writing these down. When we
said ‘open to appeal’, we guided the citizen in this direction but
s’/he would not know how much time s/he had. Now, we are
explaining all of this in a language that they can understand.”

One of the judges, on the other hand, stated that not knowing
the law cannot be an excuse and that everybody has to know the law.
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“Courts are not like other institutions. You just see, the man come
in asking for advice. We cannot guide the citizen. We have to be
impartial. I just stepped out of this man’s hearing!”

Two other judges also stated that the citizen did not have diffi-
culty understanding her/his rights; that s/he would clearly understand
them if it suited their interests.






CHAPTER FIVE

Conclusion

his report’s aim was to show who the parties in the civil courts of

Istanbul were, their success rates in pursuit of their claims as well
as case processing times for claims. While doing that, the report also
aimed to highlight the key problem areas and bottle necks in the civil
court system. While relevant findings have been discussed in the
results section, here is a summary of the main findings and their impli-
cations for policy.

e The main finding of this study is that the court process and
pace of litigation is heavily influenced and decided on by parties
(including third parties) and their actions, rather than the courts and
judges, resulting in delays in the delivery of justice. The court (judge)
should be in control at every stage of the proceedings from filing to
disposition. Doing this requires a policy change on the part of the
courts and judges and acceptance of the fact that delay is not
inevitable. At the same time, it is important to realize that this is not
something that can be done by procedural change alone. As explained
before, fighting delay requires a change in the local legal culture as
well as development of incentives for judges and other court staff. It is
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also important to keep in mind that any solutions developed without
input from judges is likely to face failure in practice. In order for
judges to take ownership of changes, it is mandatory that they be
involved in their development.

¢ Another striking finding of this study is that in one of every five
hearings absolutely nothing gets done, thus making 20% of the hearings
a waste of time. This is caused by noncompliance with interim decisions
and orders rendered in hearings. This has great implications for every-
one involved: parties that come to hearing, courts’ timetable, judges, etc.
Even more disturbing are the reasons for the noncompliance with the
interim decisions and orders: in 62% of the cases his was caused by the
parties, in 13% of the cases by the court, and in 23% of the cases by
third parties. This has great implications for everyone involved: parties
that come to hearing, courts’ timetable, judges, witnesses, etc. Although
reasons directly attributable to courts and judges seem to be the lowest
figure here, it should be remembered that it is ultimately the court that
should assert control over the parties and third parties.

e The “minutes of the court” practice that was developed by
courts’ own initiative is worthwhile and should be encouraged to
include more firm deadlines, as data has shown that 73 days pass from
the drafting of the minutes until the first hearing, giving parties
enough time to comply with the requests therein. But if the compliance
figure in the first hearing remains a mere 40%, the first hearing and
the 73 days in between before will continue to be a waste of time. As
in other countries, judges could possibly determine the submission
dates and deadlines together with the parties rather than by themselves
which would in effect put more pressure on the parties to comply and
thus improve compliance rates.

* 90% of all cases are completed in up to seven hearings while
the median number of hearings is two. This means that a case may
take 6-10 months as well as three years to be completed. At the same
time, depending on the type of case the number of hearings can be var-
ied. Hence, it could be said that a person who files a claim is unable
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to predict whether her/his case is going to take six months or three
years to come to an end constituting a problem for citizens that look
for a legal remedy. Meanwhile, appeals seem to be much less common
than believed, as only one in five cases gets appealed with serious loss-
es of time in filings.

¢ Case management should not only be the responsibility of
judges. As shown by data, judges seem to understand that some cases
inherently last longer. Therefore, the benefit of “first in first out” rules
in case processing and application of the same procedure to every case
should be questioned and where necessary, the Code of Civil
Procedure should be amended to allow different tracks for different
type of cases. Thus, a “case management” procedure must be devel-
oped that categorizes cases according to their average length and
where there are factors effecting their duration these should be taken
into consideration and early intervention mechanisms designed during
the process. Only with a pro-active method like this backlog and delay
can be prevented before they arise. Further, judges seem to suggest de-
judicialization of some claims to reduce case load as well as the need
to create different venues for non-adversarial claims and in cases
where the defendant is a state party.

e Of course not all delays are caused by judges’ failure to
impose firm deadlines. The practices of High Council of Judges and
Prosecutors that retires, appoints and transfers judges also contribute
to delays. Absence or change of judges was found to be among major
reasons for obsolete hearings suggesting that the whole court system
should be approached holistically. In this sense, the transfer system of
judges should take into consideration that frequent judge rotation not
only causes delays but also erodes institutional memory.

® Judges seem to subscribe to the old conventional wisdom that
because court resources are insufficient, delays are inevitable. To the
question of whether firm deadlines would be helpful to increase the
pace of litigation, it seems that they could be convinced, especially if
they are given incentives and guarantees. At the same time, some
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judges expressed concern about giving firm deadlines to parties to
comply with interim decisions. They explained that this could cause
parties to loose rights for procedural reasons rather than on the mer-
its of a case. Therefore, if a new policy like this should be adopted, the
consequences of failing to comply should be fully explained to parties.
The stance of the Court of Cassation could also be important in adop-
tion of such a policy. Nevertheless, these concerns should be given seri-
ous consideration.

e Civil courts are used not only by real persons but also by a
combination of users in different capacities. In that sense, one of the
striking findings of the study was that the only monetary claims filed
by women were for alimony, pointing to their exclusion from eco-
nomic life. They were less likely to be involved in business transac-
tions, money transfers and property ownership. Indeed, only 14% of
cases filed by women were for debt collection.

® Representation by attorneys presented a mixed picture. 50%
of real person plaintiffs had an attorney, but used these services most-
ly when it came to financial matters. As a continuation of their eco-
nomic exclusion, women had less access to lawyers than men.
Nevertheless, the number of defendants who had a lawyer was rather
low, indicating that there is still room for legal services to grow espe-
cially if alternative and free legal service delivery models could be
adopted. This is in line with findings from other research, which
indicted relatively low use of legal services in Turkey.#¢ As a last point,
the difference between attorneys representing public and civil legal
institutions was striking as the latter were more likely to file motions
and were twice likely to file an Answer than the former.

® The low percentage of Answers and even lower number of
Replies to Answer and Second Answer filed by parties indicate that the
procedural code may be too complicated for those who proceed pro
se. In fact, one interpretation of data could be that it is even compli-

46 Kalem S., Jahic G., Elveris I. (2008), Justice Barometer, p. 19.
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cated for those who are represented by lawyers. Process simplification
at least in some cases should therefore be considered by the
Commission that is drafting the Civil Procedure Code.

e Lastly, this research revealed that service, which is usually
considered to be a major problem for causing delay was not much of
a problem: most documents were successfully served to the parties
within a month although in the internet age this might also be consid-
ered too long. Nevertheless, this once again indicates the importance
of research as it shows that some problems hailed as big problems are
not as insurmountable as initially thought.

The goal of this research project was to show general patterns,
and try to come up with results that would give us clues as to how the
average case proceeds in the system. In other words, its goal was to
learn what the process was in most cases. While it is very important to
“know the base”, this is insufficient. The next step should be to focus
on atypical cases, and explore why some cases take much longer, why
in some cases service is unsuccessful or takes too long, or why in some
cases hearings are so far apart from one another, etc. While findings
on what happens to cases in general gives us a general picture and
helps us identify major problems, they fail to explain how things can
g0 so wrong so as to create “outlier”, atypical cases that break all the
averages. While it may sound like it is a waste of time to focus on a
few problem cases, it is important to keep in mind that those cases
involve real people, with real claims, and hence should not be “sacri-
ficed” and forgotten about. While policy must be directed to improve
the situation in as many cases as possible, constant efforts must be
made to address all cases, even the very atypical ones.
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Appendix 1:
Workload Information of Courts Included into the Study, and Number of Cases to be Selected from Each Courthouse
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1. General 2000 2.447 922 852 2287 1.099 905 1.080 1.831 923 711 1.534 1.084
2001 2.898 1.018 986 2551 1.184 1.000 1.217  2.300 1.220 920 1.663 1.192
2. General 2000 928 844 1.089 906 1.074 1.867 931 715 1.513  1.121
2001 1.008 980 1.197 1.000 1.228 2.400 1.183 935 1.683 1.135
3. General 2000 934 847 1.078 910 1.062 1.899 711 1.522
2001 1.014 963 1.180 1.000 1.202 2.317 924 1.638
4. General 2000 929 897 904 705 1.519
2001 1.012 961 1.000 908 1.634
5. General 2000 939 707 1.546
2001 1.013 912 1.644
6. General 2000 945 718
2001 992 946
7. General 2000 888 738
2001 1.045 720
8. General 2000 931 705
2001 1.010 908
9. General 2000 941 720
2001 1.040 939
10. General 2000 715
2001 910
11. General 2000 676
2001 917
Total 5345 17.509 7.330 4.838 6.827 7.625 6.863 12.614 4.257 17.760 15.896 4.532
Proportion 4,80 15,72 6,58 4,34 6,13 6,84 6,16 11,32 3,82 15,94 14,27 4,07
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Appendix 2: Case-File Review Form

1. ID: Data collector:

2. Date: / /2006

3. Starting time:

4. Court house:

S. Court:

6. Docket no:

7. List: 1) Mainlist 2) Substitute list 3) Substitute of substitute

8. Was the file sent from another court for lack of jurisdiction or improper forum?
1) Yes 2)No

(If the answer is yes, please fill out the form according to the current court’s actions).

9. How many complaints are there in the file?

Complaint (If there is more than one Plaintiff and Complaint, pick the first Plaintiff).

10. Is it in the file: 1) Yes 2) No

11. Date of referral by the judge (ifthere is no date or it isunclear, leave blank):

| | __ (Ifthereis adate next to the judge’s signature, write it down)
12. Type of case: 12a) Debt collection 12d) Negative 12g) Collection of
(More than one 12b) Divorce declaratory relief  insurance sums
can be marked) 12c) Action for 12e) Cancellation  12h) Other: (Please state)
cancellation of Deed (121)
of objections 12f) Compensation

13) Write down the amount for all of the valid ones:

14. Plaintiff: 1) Real person
2) Legal person /Private
3) Legal person/Public (Foundation, NGO, University, Institute, Power/ Water
Company, Municipality)

15. Gender of Plaintiff (If not a real person tick, 4>):
1) Male 2) Female 3) Unclear 4)Notvalid (Not a real person)

16. Plaintiff has an attorney: 1)Yes 2)No
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17. Main request: (This part isto be filled out according to the main request o f the Complaint. Do not
write bere litigation expenses and attorneys fees or preliminary injunction).
17a
17b.
17c.
17d.
17e.

18. Number of Defendant(s): 1)One 2)Two 3)More than two 4) No adversary

19. Defendant: (Ifthere is more than one Defendant, pick the first Defendant in the Complaint)
1) Real person
2) Legal person/Private
3) Legal Person/ Public (Foundation, NGO, University, Institute, Power/Water Company,
Municipality)

20. Gender of Defendant (If not a real person tick, 4>):
1) Male 2) Female 3) Unclear 4) Not valid (Not a real person)

Payment of court dues

21. Proof of payment in the file: 1)Yes 2) No (Ifyou ticked no, go to 24)

22. Payment date: / / (Leave blank if there is no date or is unclear)
(For courts with IT: write down the registration date on the computer of the Case Allocation Office)

23. Amount of court dues:

Request for Waiver of court dues

24. The file contains a request for waiver of court dues
1)Yes 2) No (If you ticked no, go to 27)

25. If yes, the request is: 1) Granted 2) Denied 9) Missing info

26. In which hearing was it granted? 9) Missing info

Service date of the complaint

27. Proof of service is in the file: 1)Yes 2) No

28. Was service put into effect? 1)Yes 2) No
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29. If there was service, who was served? (Fill out, according to the date of actual service).

1) To Defendant in person

2) Close relative residing with him/her

3) Wife/Husband
4) Local community leader
5) By Notice

6)Permanent Employee
7) Administrative superior
8) Pursuant to article 35
(tick this if you see a printed notice)
9) Unclear

30. Service date: Please write here the full service date of the Complaint to the Defendant. If it was
served by hand in the hearing, write down the date of the hearing.
/ / (Leave blank if there is no date or unclear):

Minutes of the court

31. The file contains Minutes of the Court: 1) Yes 2) No (if none, go to question 38)

32. Date: / /

(Leave blank i f there is no date or unclear):

(If the minutes of the court are in the file, please indicate below what it contains.)

Did the judge set a
firm deadline for that?

Was this complied
with in the first hearing?

el
L
FEz 8 i
g 9 g o EEg 5 ¢
~ Z -  Z O &8 Z oS
33. Submission of
evidence list 1) 2) 33a. 1) 2) 33b. 1) 2) 3) 4)

IThis includes list that should accompany petitions as well as separate lists.

34. Submission of

witness list 1) 2) 34a. 1) 2) 34b. 1) 2) 3) 4)

35. Writing of
correspondence 1) 2) 35a. 1) 2)

35b. 1) 2) 3) 4)

(If the minutes of the court indicate that the party was given a firm deadline to carry out the above and
the said list was handed over in the bhearing by hand, mark “not complied”)

36. Is a hearing date set? 1) Yes 2) No

37. If there is a hearing date, when is it? / /
(Leave blank if there is no date or unclear):
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Defendant’s requests for additional time

38. The file contains Defendant’s Request for Additional Time:
1)Yes 2) No (if none, go to 45)

39. If yes, the date of the Request: / / (Leave blank if there is no date

or unclear):

40. Additional time is requested: 1) Until the first hearing ~ 2)Other: (40a)
3) Unclear

41. The request was made by: 1)An attorney 2) Defendant himself/herself

42. Grounds for the Request:

43. Request was 1) Granted 2) Denied (Check the interim decision) 9) Missing info

44. Additional time granted: ~ 1)Until the first hearing
2)Other (44a) ____~ (please write)

Defendant’s answer (to complaint): (Do not confuse with interim petitions)
4S5. The file contains the Defendant’s Answer: 1)Yes 2) No (if none, go to question 50)

46. Date: / / (Leaveblank if there is no date or unclear):

47. Defendant has an attorney: 1)Yes 2) No

48. First motions:  48a) Security for foreigners
48b) Pending case
48c) Substantive omissions in the Complaint or Answer
48d) Improper court
48e) Improper forum

. 48f) Joinder
48g) Inadmissibility of Counter claim
48h) No first motion
49. Service date to Plaintiff: / / (look at the service stamp or if handed

in the hearing, write down the hearing date) (Leave blank if there is no date or unclear):
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Plaintiff’s answer to the answer
50. The file contains Plaintiff’s Answer to Answer: 1)Yes 2) No (if none, go to question 55)

51. Date: / / (Leave blank if thereis no date or unclear):

52. Plaintiff has an attorney: 1)Yes 2) No

53. Is the attorney the same as the one in the Complaint or did it change?
1) Same  2) Not the same (if it is the same law firm, tick same)
3) Unclear

54, Service date to Defendant: / / (look at the service stamp or if
handed in the hearing, write down the hearing date) (Leave blank if there is no date or unclear):

Defendant’s second answer
55. The file contains Defendant’s Second Answer: 1)Yes 2) No (if nore, go to question 58)
56. Date: / / ____(Leave blank ifthere is no date or unclear):

57. Defendant has an attorney: 1)Yes 2) No

58. Is the attorney the same as the one who drafted the Answer or did it change?
1) Same 2) Not the same

59. Service date to Plaintiff: / / (look at the service stamp or if
handed in the hearing, write down the hearing date) (Leave blank if there is no date or unclear):

Outcome of the case (Questions 60, 61 and 62 should be answered according to the hearing
protocol of the last bearing. No interim decision form should be filled in for the last hearing)

60. Date of the last hearing: / /

61. Final Judgment: 1)Denied 4) Treatment of case as not filed (art. 409 of CPC)
2)Granted 5) Other (write out) (61a)
3)Partially granted

62. The protocol of the last hearing containsreasoning 1) Yes 2) No
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Additional information

63. Date of the drafting of the judgment: / / (Leave blank if
there is no date or unclear) (Write down even if it is the same as the hearing date)

64. Any unpaid court dues? 1) Yes 2)No 9) Missing info

65. If yes, payment date: /. /

66. Was the judgment served to the defendant?: 1)Yes 2)Byhand 3)No
67. Service datetodefendant: ___ __/ __/___ (Leaveblankif there is no date or unclear):
68. Was the judgment served to the Plaintiff: 1)Yes 2) By hand 3) No

69. Service date to Plaintiff: ___ /| ___ (Leave blank if there is no date or unclear)

(Even if 66 and 68 are answered “no”, another party may appeal the judgment. However, if there are
only two parties and none of them were served, mark 68 as no).

Appeal
70. Judgment was appealed 1) Yes 2)No
71. Appellant: 1) Plaintiff
2) Defendant
3) Both (Inthiscase, the first appeal petition in the file will be treated as the appellant.
The form is then to be filled out accordingly).
4) Another party in the case (If you marked this, go to 84)
72. Appeal petition is in the file: 1)Yes 2) No

73. If in the file, date: / / (Leave blank if there is no date or unclear)

74. Who prepared the petition 1)Attorney 2) Party himself/herself

75. Is the attorney the same as the one who attended the hearings, or did it change?
1) Same 2) Changed

76. Payment date of the appeal fee: / / (Leave blank if there is no date or
unclear)
77. Service date of the appeal petition to the other party: J / (Leave

blank if there is no date or unclear)

78. Answer to Appeal is in the file: 1) Yes 2) No (if no, go to question 86)
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79. If yes, date: /. / 9) Missing info

80. Who prepared the petition 1)Attorney 2) Party himself/herself (go to question 82)

81. If 80 was answered “attorney”, is this the same attorney who attended the hearings or
did it change?: 1) Same 2) Changed

82. Service date of the Answer to Appeal: /. / (Leave blank ifthere is no
date or unclear)

83. Date of sending of the file to the Court of Cassation: / / (Leave
blank if there is no date or unclear)

84. Was the file returned by the Court of Cassation for any reason? 1) Yes 2)No

85. If yes, for what reason?

86. Court of Cassation decision: 1) Reversal 2) Approval 3) Partial Reversal

87. Service date of the Court of Cassation decision to appellant: / /
/(Leaue blank if there is no date or unclear)

88. Conclusion time___ ___: ___ ___ (Fill this after completion of the part about interim decisions)

Interim decisions For each bearing check the hearing protocol to see whether the below requests
were complied with and mark to this page.

89. Hearing no:
90. Hearing date: ___ / /

91. Attendees (check all valid answers. If no party appeared, do not mark any of the answers. Witnesses
are not counted):
91a) Plaintiff 91b) Plaintiff’s attorney 91c) Defendant 91d)Defendant’s attorney

92. Was any procedural matter done in the hearing? 1)Yes 2)No

93. If no, why not?

(for example :for review of the file)

94. Plaintiff has a different attorney than the previous one:
1) Yes 2)No 3) First appearance of the attorney

95. Defendant has a different attorney than the previous one:
1)Yes 2)No 3) First appearance of the attorney
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To see whether an interim decision was carried out, please check the next hearing protocol. If it was not
carried out in the next hearing, mark “not complied with”. Do not make a substantive evaluation; do not
look at documents other than the hearing protocol.

96. Interim decision is regarding witnesses: 1)Yes 2) No (if no, go to question 101)
Did the Did
judge the judge
set a firm remind the Was this
deadline for | consequences |decision complied
compliance of a firm with in the
with that? deadline? the next hearing?
2 -
= 3
Judge’s decision is: 5-8 2 ;"-’: 2 = 2 = 8 2 5
97. to hear witnesses 1) 2)[ 97a 1) 2)[{ 97b 1) 2)|97c 1) 2) 3) 4)
98. to invite witnesses 1) 2)[ 98a 1) 2){ 98b 1) 2) |98 1) 2) 3) 4)
99. payment of expenses
for witnesses invitation 1) 2)[ 99a 1) 2)[ 99b 1) 2)|99¢ 1) 2) 3) 4)
100. to re-invite witnesses 1) 2)[ 100a 1) 2)| 100b 1) 2) | 100c 1) 2) 3) 4)

101. Interim decision is regarding writing of request letters:
1)Yes 2) No (if no, go to question 107)
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Did the Did
judge the judge
set a firm remind the Was this
deadline for | consequences |decision complied
compliance of a firm with in the
with that? deadline? the next hearing?
> —
i S
=) « o @ o o B o 9
’s decision is: = Z Sz S 2 = & Z2 5
102. to write request
letters 1) 2){ 102a. 1) 2)| 102b. 1) 2) |102c.1) 2) 3) 4)
103. payment of
expenses regarding
letters 1) 2)f 103a. 1) 2)| 103b. 1) 2) [ 103c.1) 2) 3) 4)
104. to write another
request 1) 2)( 104a.1) 2)| 104b. 1) 2) | 104c.1) 2) 3) 4)
105. to warn
the institution
that was requested
to do work 1) 2)| 105a. 1) 2)| 105b. 1) 2) | 105c.1) 2) 3) 4)
106. to await for
the response
to the request made 1) 2){ 106a. 1) 2)| 106b. 1) 2) | 106c.1) 2) 3) 4)

107.

Interim decision is regarding experts:

1) Yes

2) No (if no, go to question 116)
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Did the Did
judge the judge
set a firm remind the Was this
deadline for | consequences | decision complied
compliance of a firm with in the
with that? deadline? the next hearing?
2 —
| 3
@ P P o 0 Y
Judge’s decision is: = Zo = Zo = 2 - & 2‘2 5
108. To send the file
to expert/the report
should come to
(this includes site
visit by expert) 1) 2)| 108a.1) 2)| 108b. 1) 2) | 108c.1) 2) 3) 4)
109. Payment of
expert fees 1) 2)| 109a.1) 2)| 109b. 1) 2) | 109¢c.1) 2) 3) 4)
110. Warning of
the expert 1) 2)| 110a.1) 2)| 110b. 1) 2) [110c.1) 2) 3) 4)

111. Ask the expert
to draft an
additional report 1) 2)| 111a. 1) 2)| 111b. 1) 2) | 111c.1) 2) 3) 4)

112. The completion
of the file to be
sent to expert 1) 2)| 112a.1) 2)| 112b. 1) 2) | 112c.1) 2) 3) 4)

113. To await the return
of the file from
the expert 1) 2)| 113a. 1) 2)| 113b. 1) 2) | 113c.1) 2) 3) 4)

114. To write again
to the expert 1) 2)| 114a. 1) 2)| 114b. 1) 2) | 114c.1) 2) 3) 4)

115. To obtain
a report from
another expert 1) 2)| 115a.1) 2)| 115b. 1) 2) [115c.1) 2) 3) 4)
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116. Interim decision is regarding other courts /Prosecution /Enforcement Office:

1) Yes 2) No (if no, go to question 119)
Do not re-write interim decisions put here to writing of requests part above!!

Was this complied
with in the next hearing?

. —
| 8
) o L o g
Judge’s decision is: = Z 28z 5
117. Request a file
from another court 1) 2) [117a. 1) 2) 3) 4)
118. Request Prosecution
for information 1) 2) [118a. 1) 2) 3) 4)

119. Interim decision is regarding parties:

1)Yes

2) No (if no, go to question 124)

(The below costs include all costs to be borne by the parties. Costs that do not relate to witnesses, writing
of request letters, experts such as site visit and similar fall under the category).

Did the Did
judge the judge
set a firm remind the Was this
deadline for | consequences |decision complied
compliance of a firm with in the
with that? deadline? the next hearing?
S o
S 5
«n o P =) » o o B o &
dee’s decision is: = Z = Z = Z 2 &z 5
120. To allow time for
payment of security 1) 2)[ 120a. 1) 2)[ 120b. 1) 2) |120c.1) 2) 3) 4)
121. To allow time for
payment of expenses 1) 2)[ 121a. 1) 2)| 121b. 1) 2) |121c.1) 2) 3) 4)
122. To allow additional
time for payment
of missing dues 1) 2)| 122a.1) 2)| 122b. 1) 2) |122c.1) 2) 3) 4)
123. To allow time
for submittance
of documents,
evidence, Answer,
Client to be ready
in hearing 1) 2)| 123a.1) 2)| 123b. 1) 2) [123c.1) 2) 3) 4)
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124. Reasons for interim decisions not to be complied with/or partial compliance:
(1f reasons are unclear, leave blank).

124a.
124b.
124c.
124d.
124e.




268 judicial proceedings at istanbul civil courts: parties, cases and process

Appendix 3: Judge Interview Protocol

Date of interview: __ /_____ /2006

Beginning time of interview: ______: __ ___
Introduction: The objective of this study is to determine the users of courts of general
jurisdiction, for what kind of disputes they approach these courts, possible sources of
problems and to make suggestions on possible solutions to these problems. In this study,
carried out by Istanbul Bilgi University Law Faculty, we will be interviewing judges of
courts of general jurisdiction regarding their opinions on the workings of the civil justice
system, the problems they encounter, their working conditions and their possible
suggestions for improvement. The information you give us regarding these issues is
completely confidential and cannot be used for any purpose but scientific. Your name will
not be given out to anybody and will not be mentioned in any report.

You are not obliged to answer any question but in case you do we ask you to state your
opinions with your free will.

Ifyou have any questions, please feel free to ask.
We thank you for all your belp.

Now, 1 ask you for your permission to tape record the interview in order to record the
given information completely. (Please have it signed)

I give permission m}

I do not give permission 0O

1 Dateofbirth: __ __/__ __/19___ _
2. Sex: 1) Female 2) Male

3. Since when (for how long) have you been working as a judge?

4. Since when (for how long) have you been working as a judge at a court of general
jurisdiction?

5. What is the approximate number of pending cases in your court as of today?
6. Approximately how many new cases are filed in your court per year?

7. Aside from the hearings, what other tasks do you carry out during a work week?
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8. How many hearing days do you have per week? days

9. Do the hearings last half a day or a whole day?
1) Whole day 2) Half day 3) Changes

10. Approximately how many case files do you have on a hearing day? files
11. How long does a hearing last on average?

12. How long does a case last on average?

1) Approximately ____ days/ weeks/ months/ years / hearings
2) It depends on the file
3) It depends on the case  Case type How long?

Case type How long?

Case type How long?

13. How do you prepare for hearings? Do you make any special preparation?

1) Yes
2) No

14. How much time do you spend on a case file before the hearing?
1) Less than an hour
2) One hour
3) One morning/noon/afternoon
4) One day
5) Weekend
6) One week
7) More than one week
8) Depends on the file

15. Could you rank your working conditions in general?
1) Verygood 2) Good 3) OK/not bad 4)Bad 5)Very bad

16. Could you explain in more detail what you consider as good and bad about your
working conditions?

Good Bad

17. What would you like to change most about your work and working conditions?
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18. What do you believe are the most important reasons for the delays in the courts? Please
list three reasons.

19. Do you believe that setting a firm deadline has any effect in terms of preventing delays?
If it does, are these effects positive or negative?

1) No, it does not have a particular effect
2) Yes, it has an effect

1) It has a positive effect

2) It has a negative effect

20. How do you think the presence of a lawyer affects a trial? Do you believe there is a
difference between a trial with a lawyer and one without?

21. Do you believe that increasing the number of courts would help preventing delays in
civil proceedings?

22. Do you believe that the workload of courts can be decreased by limiting the types of
cases going to courts?

23. Do you believe that citizens can understand their rights? Please respond to this question
in terms of the understandability of the language of law.
Thank you for your belp.

End of interview: ___



Bir ¢ok {ilkede oldugu gibi, Tiirkiye’de de gerek ceza gerekse hukuk mahkemeleri
ile ilgili yakinmalarin basinda, yigilma ve gecikmeler gelmektedir. Bu arastirmada,
eldeki kaynaklar ne kadar sinirsiz olsa ve mahkeme ve hakim sayisi ne kadar
cok olsa da, gecikme sorununun ¢oziilmesinin yine de farkli bir anlayis gerektirecegi
diisiincesinden yola ¢ikilmistir. Dolayisiyla, Istanbul’daki Asliye Hukuk Mahkemeleri
bir pilot ¢alisma ile incelenerek, yargilama siirecinin nasil isledigi anlasilmak
istenmistir. Bunun igin de “gecikmelerden sorumlu taraflar kimlerdir”, “durusmalarin
ne kadarinda hig bir islem yapilmamaktadir’, “en uzun siiren davalar hangileridir”,
“Asliye Hukuk Mahkemeleri’'nden en ¢ok kimler faydalanir”, “taraflarin yiizde
kaginin avukati vardir” gibi sorulara cevap aranmis, bu sayede yargilama siirecinin
aktor ve taraflan anlasilmaya ve sorunlari teshis edilmeye ¢alisilmistir.

Yasanan sorunlar ne derece onemli ve icinden ¢ikilmaz goriiniirse goriinsiin,
sorunlarin ve nedenlerinin verilere dayanarak tespit edilmesi dnemli goriildiigiinden,
bu arastirmanin, Tiirkiye’de veriye dayanan, sadece kanun degisikligi ile sorunlarin
¢Oziilmeyecegini anlayan, vatandasin fikirlerini de dikkate alan bir yargi politikasi
olusturma geleneginin olusmasina katki saglamasi umulmaktadir.

| Bu aARASTIRMA IsTANBUL BiLGl UNiversiTeS] vE Agik ToPLUM
e et

ENSTiTUSTU TGRKIYE TEMSILCILIG]I TARAFINDAN DESTEKLENMISTIR.
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AND OPEN SOCIETY INSTITUTE ASSISTANCE FOUNDATION



